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FROM THE CHAIR

From the Chair
My dear friends and colleagues,

This is my last letter as Chair. I have been 
an officer of the Family Law Committee for 
ten years and Chair of the committee for the 
past three. I have had the great privilege of 
working alongside outstanding fellow officers. 
We have worked hard, and we have had many 
fun times along the way. The committee has 
gone from strength to strength over recent 
years and that is in no small measure due to 
the fantastic commitment of my colleagues. 
Special mention must be given to Ranjit, who 
has worked tirelessly and indefatigably in his  
role as Newsletter Editor and has produced 
several superbly informative journals. This 
year he has exceeded his own high standard 
by producing not one, but two newsletters. 
I introduce you to this, our Special Edition 
International Surrogacy newsletter. This year 
at the Annual Conference in Vienna we will 
be highlighting the problems arising from 
and around surrogacy. We will also discuss the 
latest in human trafficking and the farming of 
babies... an unbelievable concept, but, sadly, a 
practice that is on the increase. The session is 
a forerunner to a specialist conference on this 
issue we are planning in 2016. Surrogacy is 
now such a hot topic in almost all jurisdictions 
and the hue and cry for international 
regulation increases. Please do get in touch if 
you have a contribution to make.

We will also be presenting a session 
concerning international divorce and intend 
to discuss the issues that affect the modern, 

increasingly mobile family. The title is 
‘Destination Divorce: where to go to call it 
quits’. Speakers from eight jurisdictions will 
discuss the approach the court is likely to 
take on their turf. We invite participation 
from the delegates as your experiences are 
valuable to us. I hope you will be able to 
attend both sessions and, also, join us at our 
Family Law Committee breakfast to be held 
on Wednesday 7 October.

Please do make contact with me if you 
have any suggestions for the expansion of 
the committee, newsletter articles or session 
topics – it would be wonderful to receive 
your views.

All that remains is to bid you a peaceful and 
productive rest of year. I cannot even begin 
to understand where 2015 has gone, but I am 
reminded of a quote attributed to Mother 
Teresa: ‘Yesterday is gone. Tomorrow is not 
yet come. We have only today. Let us begin.’

Best wishes to all, 
Gillian

Gillian Frances 
Rivers
Penningtons Manches, 
London

gillian.rivers@
penningtons.co.uk
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FROM THE EDITOR

From the Editor
It gives me immense pleasure to pen the 
Editor’s note, as part of my third tenure as 
the editor of the IBA Family Law Committee 
Newsletter. At the outset, I would like to 
express my profound sincere gratitude to 
all the very distinguished contributors, who 
have very kindly spared their valuable time 
in lending their thoughts and analytical 
perspectives pertaining to their jurisdictions 
in this fast evolving area of surrogacy law, thus 
making possible the success of the newsletter. 

Two recent major international surrogacy 
conferences held in California and the United 
Kingdom witnessed intensed international 
deliberations, with key participants coming 
from Auckland to Vancouver. The first 
conference was organised by the section of 
family law of the American Bar Association 
at Carlsbad, California from 6–9 May 2015. 
The second international surrogacy event was 
organised by the International Academy of 
Matrimonial Lawyers in London from 17–19 
May 2015, and further vigorous deliberations 
on the subject will continue at the session 
titled ‘The legal pitfalls of international 
surrogacy: the need for international 
regulation of surrogacy arrangements’, at 
the forthcoming IBA Annual Conference in 
Vienna from 4–9 October 2015. 

Clearly, the participation in the 
abovementioned three events have motivated 
us to dedicate a standalone issue of the 
newsletter to the subject of surrogacy. We 

have had an overwhelming response from 
major jurisdictions, from Auckland to 
Toronto. The contributions in the present 
newsletter reflect a true perspective of 
the position of law internationally on the 
subject, and the growing need for surrogacy 
jurisprudence. 

The importance of the subject can be 
further highlighted by the recent work 
of The Hague on ‘Parentage / Surrogacy 
Project’ at the Hague Conference on Private 
International Law. The Hague Secretariat has 
very kindly provided us with an update on this 
ongoing project undertaken by The Hague. 

There are indeed very valuable analytical 
insights on the subject, which of course 
demonstrate the unique cosmopolitan 
character of private international law 
practitioners, academics, jurists and the like, 
which are manifestly reflective of the true 
character of the IBA as an international 
organisation. 

All the deliberations on the subject will 
now be carried out by a very high powered 
diverse panel at the IBA Annual Conference 
in Vienna.

The debate and the discussion on global 
practices, best practices, position of law, 
pitfalls and downsides continue with intense 
momentum. 

Ranjit Malhotra
Malhotra & Malhotra 
Associates, Chandigarh

ranjitmalhotra1966@
gmail.com
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IBA ANNUAL CONFERENCE, VIENNA, 4–9 OCTOBER 2015: OUR COMMITTEE’S SESSIONS

Family Law Committee sessions

Monday 0930 – 1230

Protecting the innocents: time to bare the 
teeth of UN Resolutions 1325 (2000), 1820 
(2008), 1888 (2009) and 1960 (2010) et al
Presented by the Human Rights Law Working Group, the War Crimes 
Committee, the African Regional Forum, the Asia Pacific Regional 
Forum, the Crimes Against Women Subcommittee, the Discrimination 
and Equality Law Committee, the Family Law Committee, the North 
American Regional Forum, the Poverty, Empowerment and the Rule 
of Law Working Group and the Women Lawyers’ Interest Group

Session Moderator
Steven Kay QC 9 Bedford Row Chambers, London;  
Co-Chair, War Crimes Committee

Recognising that civilians – and in particular women and children – 
were the most adversely affected by armed conflicts and increasingly 
targeted by combatants and armed elements, UNSC Resolutions 
1325 (2000) 1820 (2008), 1888 (2009), 1960 (2010) and others 
were passed to bring women more effectively into peace processes to 
prevent and resolve armed conflicts.

This session is to assess whether the UN Resolutions have been 
effective and, if not, what it would take to make them effective.  
The session will consider:

• Are women and children any better protected now than before 
R1325?

• Have women been given effective roles in peace talks and conflict 
resolution?

• Has the demilitarisation agenda that underlines R1325 been 
implemented by states in any meaningful way?

• Are there new peacekeeping and mediation practices 
implementing R1325 and the related Resolutions?

• What is the role and contribution of women in conflict field-based 
operations?

• What is the willingness of UNSC missions to consult with (and 
listen to) local women’s groups?

• Does the UN apply these Resolutions when carrying out its own 
responsibilities?

Speakers
Norman Clark Walker Clark, Fort Myers; Chair, Poverty, 
Empowerment and the Rule of Law Working Group
Federica D’Alessandra Public International Law & Policy Group, 
Harvard University, Cambridge; Vice-Chair, War Crimes Committee
Jens Dieckmann Becher & Dieckmann – Rechtsanwälte, Bonn; 

Conference Coordinator, War Crimes Committee
Gina Heathcote Centre for Gender Studies, SOAS University of 
London, London
Howard Morrison CBE QC International Criminal Court, The Hague

HALL L4

Monday 1430 – 1545

IBA and Equality Now rape laws 
crowdsourcing project: final report
Presented by the Criminal Law Committee, the Family Law Committee 
and the Crimes Against Women Subcommittee

Session Moderator
Jacqui Hunt Equality Now, London

The Criminal Law and Family Law Committees have been working 
hard throughout the year with Equality Now, an organisation 
advocating for the human rights of women and girls. A global 
database of rape laws was created to determine how rape is defined 
in different countries and to identify best practice guidelines. Jacqui 
Hunt of Equality Now will present the findings of this comprehensive 
and ambitious research project. The report will be followed by a 
discussion on current harmful and discriminatory provisions in various 
states and will address ideas for engendering change.

Speakers
Ruwani Dantanarayana John Wilson Partners, Colombo
Olufunmi Oluyede TRLPLAW, Lagos; LPD Council Member
Gillian Rivers Penningtons Manches, London; Chair, Family Law 
Committee
Meg Strickler Conaway & Strickler, Atlanta; IBA Liaison Officer, War 
Crimes Committee

HALL L1

Tuesday 1430 – 1730

International divorces: where to go to  
call it quits?
Presented by the Family Law Committee

Session Co-Chairs
Alberto Pérez Cedillo Alberto Pérez Cedillo Spanish Lawyers & 
Solicitors, Madrid; Website Officer, Family Law Committee
Gillian Rivers Pennington Manches, London; Chair, Family Law 
Commitee
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IBA ANNUAL CONFERENCE, VIENNA, 4–9 OCTOBER 2015: OUR COMMITTEE’S SESSIONS

Marriages often have connecting factors to more than one jurisdiction: 
the marriage ceremony may take place in a fancy location outside the 
spouses’ home country, the spouses may have different nationalities, 
they may move from one jurisdiction to another and their assets may 
be located in different jurisdictions. The divorce laws vary considerably 
around the world, as do the actual practices of divorce courts. Where 
to start divorce proceedings can thus be crucial for your clients. 
Careful planning as to where to file for divorce requires, in particular, 
determination of which jurisdictions are available concerning (a) the 
marriage; (b) the marital property; and (c) child and spousal support, 
as well as determination of the applicable laws for each jurisdiction, 
including the conflict-of-law rules, and making predictions as to the 
likely outcomes and enforcement of a divorce judgment.

Speakers
Tim Amos QC QEB, London
Roberta Ceschini Ceschini & Restignoli, Rome
Hadrian Hatfield Shulman Rogers Gandal Pordy & Ecker, Potomac, 
Maryland
Joanna Kosińska-Wiercińska Kancelaria Adwokacka, Warsaw
Alfred Kriegler Rechtsanwaltskanzlei Dr Alfred Kriegler, Vienna
Irina Moroz AGA Partners Law Firm, Kiev
Maître Isabelle Rein-Lescastereyres Cabinet BWG Associés,  
Paris

HALL L8

Wednesday 0800 – 0900 

Family Law Committee breakfast
Presented by the Family Law Committee

A breakfast meeting of the Family Law Committee will take place to 
discuss matters of interest and future activities. 

FOYER B

Wednesday 0930 – 1230

Genocide: national, ethnical, racial, religious 
groups – is the 1948 definition in need of 
reform or would it be too dangerous to 
change?
Presented by the Family Law Committee, the War Crimes Committee, 
the African Regional Forum, the Asia Pacific Regional Forum, the 
Crimes Against Women Subcommittee and the North American 
Regional Forum

Session Moderator
Federica D’Alessandra Public International Law & Policy Group/
Harvard University, Cambridge; Vice-Chair,  
War Crimes Committee

In conflicts throughout the world, allegations of genocide are 
regularly made by the media and civil society groups. These 
allegations often do not reflect the definition of 1948. Should that 
definition be extended to reflect the conflicts and situations being 
experienced in the 21st century (Islamic State, North Korea)? Would 
the extension to include political groups be justified? Or would that 
be a dangerous and potentially unsafe extension if the conflicts 
before the ICC were considered (Kenya, Cote D’Ivoire, Democratic 
Republic of the Congo) and would lead to injustice? Are crimes 
against humanity, in fact, as serious as genocide so as to make the 
‘crime of crimes’ description an exaggeration?

Wednesday 1430 – 1730

The legal pitfalls of international surrogacy: 
the need for international regulation of 
surrogacy arrangements
Presented by the Family Law Committee and the Immigration and 
Nationality Law Committee 

Session Co-Chairs
Marcus Dearle Withers, Hong Kong; International Liaison Officer, 
Family Law Committee
Gillian Rivers Penningtons Manches, London; Chair,  
Family Law Committee

International surrogacy cases regularly hit the headlines. The lack  
of international regulation and the failure of parties to consider the 
legal ramifications before embarking on surrogacy arrangements 
potentially leads to major problems for the parties involved – the 
surrogate mothers, commissioning parties and surrogate children.

We will be focusing on the case law in high-profile cases. We will be 
inviting international legal experts on international surrogacy cases 
and judges who have ruled on surrogacy cases around the world, 
including some who are calling for international regulation. We will 
also be highlighting the people-trafficking problems in countries such 
as Thailand, where surrogate mothers are regularly being exploited.

The Family Law Committee seeks the support of the IBA community 
in its call for international regulation of surrogacy arrangements, 
which will be the main theme of the seminar.

Speakers
Barbara Connelly QC 7 Bedford Row, London; Officer, Family Law 
Committee
Barry Frakes Watts McCray, Sydney
Ranjit Malhotra Malhotra & Malhotra Associates, Chandigarh; 
Newsletter Editor, Family Law Committee
Nicolas Rollason Kingsley Napley, London; Conference Liaison 
Officer, Immigration and Nationality Law Committee
Steven Snyder Snyder Law Firm, Maple Grove
Alex Verdan Four Paper Buildings, London
Hon Josephine Willis Federal Circuit Court of Australia, Cairns

HALL L1

Thursday 1430 – 1730

Knowing me, knowing you: the rights, 
responsibilities and regulation of genetic 
testing
Presented by the Healthcare and Life Sciences Law Committee, the 
Discrimination and Equality Law Committee, the Employment and 
Industrial Relations Law Committee, the Family Law Committee and 
the Technology Law Committee

Session Chair
Beth D Jacob Kelley Drye & Warren, New York; Chair, Healthcare 
and Life Sciences Law Committee
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Moderators
Patricia Barclay Bonaccord, Edinburgh; Vice Chair, Healthcare and 
Life Sciences Law Committee
Yuval Horn Horn & Co, Tel Aviv; Vice Chair, Technology Law 
Committee

Genetic testing can reveal a great deal of personal information. This 
session will look at some of the issues that arise from this. How 
is the industry regulated? Who has a right to know the results of 
tests? How should disclosure of the information to the individual 
be handled? What should and should not be done with this 
information? What are the implications of learning certain things 
about oneself?

Speakers
Mara Aspinall GenePeeks, New York
Philip Berkowitz Littler Mendelson, New York; Co-Chair, Disability 
Rights Working Group
Orna Berry EMC Centers of Excellence, Tel Aviv
Johann Hjartarson DeCode Genetics, Reykjavik
Stefan Koeck Freshfields Bruckhaus Deringer, Vienna
Nick Maltby Genomics England, London
Anja Mengel Altenburg Fachanwälte für Arbeitsrecht, Berlin

HALL L4

To find out more about the conference venue, sessions and 

social programme, and to register, visit www.ibanet.org/
conferences/vienna2015.aspx. Further information on 

accommodation, tours and excursions during the conference 

week can also be found at the above address.
OFFICIAL CORPORATE SUPPORTERS

Preliminary Programme
Accommodation,  Tours and Excursions

OFFICIAL AIRLINE NETWORK



The 2016 IBA Annual Conference will be held in Washington 

DC, home to the federal government of the USA and the 

three branches of US government – Congress, the President 

and the Supreme Court. Washington DC is also an important centre 

for international organisations and is home to the International 

Monetary Fund and the World Bank. As well as being the political 

centre of the USA, Washington DC is home to some spectacular 

museums and iconic monuments clustered around the National Mall. 

Washington DC will give the 2016 IBA Annual Conference the perfect 

blend of opportunities for business, cultural exploration and to develop 

a unique set of new contacts. This mix makes Washington DC an ideal 

location for the world’s leading conference for international lawyers.

WHAT WILL WASHINGTON DC 2016 OFFER YOU? 
• Access to the world’s best networking and business development event 

for lawyers – with over 6,000 lawyers and legal professionals attending 
from around the world 

• Up-to-date knowledge of the key developments in your area of the law 
– with nearly 200 working sessions covering all areas of practice 

• The opportunity to generate new business with the leading fi rms from 
around the globe 

• Up to 25 hours of continuing legal education and continuing 
professional development 

• A variety of social functions providing ample opportunity to network 
and see the city’s famous sights 

OFFICIAL CORPORATE SUPPORTER

ANNUAL CONFERENCE OF THE INTERNATIONAL BAR ASSOCIATION
WASHINGTON MARRIOTT WARDMAN PARK, WASHINGTON DC, USA

TO REGISTER YOUR INTEREST: 
Visit: www.ibanet.org/Form/IBA2016Washington.aspx

Email: ibamarketing@int-bar.org
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DELIBERATIONS FROM TWO RECENT STANDALONE INTERNATIONAL SURROGACY 

CONFERENCES IN THE US AND THE UK

Two recent major international surrogacy 
conferences held in California and 
the United Kingdom witnessed 

intensed international deliberation, with key 
participants from Auckland to Vancouver. 
The first conference was organised by the 
Section of Family Law of the American Bar 
Association (ABA) at Carlsbad, California 
from 6–9 May 2015. The second international 
surrogacy event was organised by the 
International Academy of Matrimonial 
Lawyers (IAML) in London from 17–19 
May 2015, which had representatives from 
throughout Europe (including the Hague), 
Australia, Hong Kong, India, Argentina and 
the United States who provided points of view 
from attorneys, academics, the judiciary and 
public offices. I put forward the Indian legal 
position surrounding surrogacy at both the 
said events; I was the only Indian speaker at 
both of these forums. 

The major highlights of the ABA 
conference from some of the sessions are first 
discussed in this article, and are thereafter 
followed by deliberations at the IAML 
conference held in London. 

At the ABA conference, it was mentioned 
in one of the joint plenary sessions that 
families are not what they used to be, nor 
is the practice of family law in this digital 
technology era. Today, families are being 
formed through medical technologies 
that were unheard of 50 years ago; indeed, 
completely unthinkable. New methods of 
family formation are the new frontier rather 
the masthead of family law. It was adequately 
highlighted why assisted reproductive 
technology (ART) law is now very much 
indispensable to family law practice. 
ART lawyers are the new buzzword in the 
international arena. 

While it might be sunshine and roses 
when planning to have a baby through ART, 
relationships can end, sometimes poorly. 
One of the sessions explored how to avoid 

Ranjit Malhotra*

Malhotra & Malhotra 
Associates, Chandigarh

ranjitmalhotra1966 
@gmail.com

Deliberations from two recent 
standalone international 
surrogacy conferences in the 
US and the UK

disaster, and what happens if disaster strikes. 
The issues that arose were who gets to keep 
the sperm, eggs and embryos, and how they 
may be used. The spotlight in this session 
was on embryo disputes in divorce cases. The 
springboard further catapulted to the law on 
embryo donation.

It also transpired that the import/export of 
gamete cargo gives ‘fragile’ a new meaning. 
In this game of ‘red light, green light’, it was 
discussed that counsellors and physicians 
must be aware of the legal and ethical 
implications in such a situation. One of the 
renowned doctors analysed in great detail the 
mechanics, logistics and practical pitfalls of 
transporting embryos in cyrogenic jars across 
different countries. 

The international panel was devoted to the 
worldwide web of ART, international caselaw 
and the Hague update. There was sufficient 
thought process devoted to the interaction 
between a parent’s home country’s laws and 
the laws where the ART procedures take 
place, which is, of course, critically important. 
International lawyers who frequently advise 
clients seeking ART services abroad also 
explored in sufficient depth the relationship 
between ART law, private international law 
and international public law. This panel 
comprised eminent speakers from Toronto, 
Auckland, London, the Dominican Republic 
and India.

Regarding surrogacy in India, it was 
highlighted that under the National 
Guidelines for Accreditation, Supervision 
and Regulation of ART Clinics in India, 2005, 
made by the Indian Council for Medical 
Research (ICMR), there is no bar to the use 
of ART by a single or an unmarried woman, 
and the child so born would have legal rights 
with the man or woman concerned. With 
no codified law by Parliament, commercial 
surrogacy flourished and, as the Supreme 
Court in Baby Manji Yamada AIR 2009 SC 84 
observed, ‘commercial surrogacy reaching 
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DELIBERATIONS FROM TWO RECENT STANDALONE INTERNATIONAL SURROGACY 

CONFERENCES IN THE US AND THE UK

industry propotions is sometimes referred to 
by the emotionally charged and potentionally 
offensive terms: wombs for rent, outsourced 
pregnancies or baby farms’. The draft Assisted 
Reproductive Technology (Regulation) Bills 
of 2008, 2010 and 2013 proposed that ART 
in India would be available to all persons 
including single parents and foreign couples. 
Meanwhile, in the absence of clear legal 
answers on issues of parentage, citizenship, 
nationality and rights of parties in surrogacy 
arrangements, problems proliferated and 
solutions dwindled. Exploitation became 
rampant and surrogacy flourished in India 
as a cheaper destination for foreigners. The 
law remained a silent spectator and the 
extraordinary jurisdiction of writ courts was 
invoked for innovative solutions by foreigners 
so that newborn surrogate babies were not 
rendered stateless with exit permits, summary 
adoption procedures and birth certificates 
being issued summarily. 

The exodus of commercial surrogacy from 
India to Nepal was triggered pursuant to the 
Ministry of Home Affairs Guidelines of 9 July 
2012, restricting surrogacy in India only to 
duly married foreign men and women with 
a marital bond of at least two years. Further 
deliberations of departments and ministries of 
the Indian government on the draft Assisted 
Reproductive Technology (Regulation) Bill, 
2013 also indicate that there is a proposal to 
restrict surrogacy in India to ‘infertile Indian 
married couples’ only and it would not be 
allowed to foreigners unless married to an 
Indian citizen. Non-resident Indians, persons 
of Indian origin and overseas citizens of India, 
shall, however, continue to be eligible for 
commissioning surrogacy in India provided 
that the nation of their permanent residence 
permits surrogacy and will grant citizenship 
rights to children born from surrogacy. This 
proposal, still in the nascent stage, has yet to 
see the light of day in the form of a codified 
law. Its purported objective is to prevent the 
exploitation of Indian women falling prey to 
unethical practices. However, after India and 
Thailand shut out foreigners for surrogacy, 
the ground shifted to poverty-stricken Nepal 
where the rules are dodgy and regulations 
are weak. Incidents reveal that the trade has 
shifted by relocating Indian women to Nepal 
and the business of surrogacy thrives as usual 
in full swing. 

Regarding American perspectives and 
issues, the session on ‘Modelling good 
behaviour: evaluating agencies and clinics’ 
noted that attorneys are frequently asked 

by clients to recommend or evaluate 
agencies and reproductive clinics. Against 
this backdrop, this topic explored potential 
liabilities in making recommendations with 
agency agreements, advertising and conflicts 
of interest between attorneys, intended 
parents and third party collaborators. 

Posthumous reproduction was debated in 
the sesssion on ‘The rule against perpetuities 
and the fertile octogenarian’. It was noted 
that ART permits clients to have children 
at any age, including after they pass away. 
Retrieval, storage and usage of gametes after 
death raise intriguing legal, medical and 
ethical issues. The panel discussed ART’s 
impact on estate planning, highlighting 
recent statutory and judicial developments in 
this field of US jurisprudence.

Other issues of significant concern that 
arose were that on the human side as 
surrogacy cases raise profound psychological 
implications. They included: the relationship 
between contract and informed consent, 
especially when surrogate mothers do not 
understand the difference between consent 
and informed consent, which of course poses 
a huge dilemma; that there are no laws in 
the US that ‘enforce reproduction’; issues of 
ownership, control, transfer and bailment of 
sperm/embryos; and whether scouting for 
surrogate mothers is allowed to be advertised 
on the internet, in print and on electronic 
media, and so on among a whole range of 
other important issues. 

The second event on the subject in quick 
succession on the other side of the water – 
the IAML Surrogacy Symposium at London 
– brought together leading professionals from 
30 jurisdictions around the world, including 
India, Australia, South Africa, Ukraine, Hong 
Kong, Argentina, Mexico, Israel and many 
European countries and US states.

The keynote address was delivered by 
Theis J of England, a high court judge with 
wide experience in this area, who warned of 
a ‘ticking timebomb’ in the UK, with large 
numbers of parents failing to obtain legal 
permission to take care of their new children. 
In England and many other countries 
outside the US, the surrogate remains the 
legal parent if no order is obtained. Many 
‘intended parents’ do not realise this.

The London symposium was designed 
to bring together experts from around the 
world to exchange ideas and consider areas 
of potential agreement and development of 
the law. This is against the background of a 
possible Hague Convention on surrogacy. 
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There was lively discussion and considerable 
disagreement on whether such a convention 
was necessary or beneficial.

William Longrigg, IAML president and 
partner at Charles Russell Speechlys, said:

‘One of the main issues internationally 
is the difference of opinion about the 
right of an individual to be a parent. 
The legal status of the surrogate is also a 
fraught subject. There is a fundamental 
conflict over the importance of the rights 
of the child in different jurisdictions but 
these differences need to be aired and 
discussed. This is the first conference on 
surrogacy which has brought together so 
many different jurisdictions and has been 
a huge success’.

Anne-Marie Hutchinson OBE, London-based 
surrogacy specialist, IAML governor and 
partner at London firm Dawson Cornwell 
said:

‘The creation of a multilateral treaty on 
surrogacy arrangements is a priority and 
the IAML has committed the expertise of 
our members to the important work being 
undertaken worldwide to achieve this’.

Nancy Zalusky Berg, IAML President-elect, 
past President of the IAML US Chapter and 
founding partner at Walling, Berg & Debele 
in Minneapolis, Minnesota, said:

‘It is critical, at this time, that we 
professionals in the field take steps to 
address the rights and needs of the 

children born via assisted reproductive 
technology to establish citizenship 
and the security of legally recognised 
parentage’.

The IAML is an international organisation 
of about 700 practising lawyers who are 
recognised by their peers as the most 
experienced and skilled family law specialists 
in their respective countries. 

Certainly, the in-depth deliberations and 
discussion from these two international events 
will contribute immensely to the ‘Parentage/
Surrogacy Project’ of the Hague Conference 
on Private International Law, ongoing work 
which was commenced by the Hague in 
June 2010. Now, the governing body of the 
Hague, that is, the Council of General Affairs 
and Policy of the Hague, has decided that 
the meeting of the expert group should be 
convened to explore the feasibility of further 
advancing work in this area and that the 
group should meet in early 2016 and report 
to the 2016 Council meeting. 

Notes
*  The writer is a practising Chandigarh-based lawyer and a 

Felix Scholar who holds an LLM (Master of Laws) from 
the University of London and has substantial 
international published work to his credit. 
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Australia’s statutory position on 
surrogacy is deceptively straightforward. 
Domestic, altruistic surrogacy is 

allowed but international and commercial 
surrogacy is not.1 The difficulty is that this legal 
position does not reflect the reality of what 
actually happens in Australia. It is estimated 
that approximately 16 children were born 
in Australia pursuant to domestic, altruistic 
surrogacy arrangements in 2010, compared 
to 420 children born to Australian parents 
as a result of an international surrogacy 
arrangement throughout the years 2008 to 
2012.2 The result of this disconnect is that we 
see children facing the possibility of being 
‘stateless’ if they are born without the requisite 
geographical connection to be protected by 
Australian laws. There are numerous and 
increasing calls to remedy this situation, with 
the Chief Justice of the Family Court calling for 
a national inquiry into commercial surrogacy,3 

and the Family Law Council recognising the 
need for an international regulatory response.4

Surrogacy in Australia

The past decade has seen significant changes 
to Australian surrogacy laws. Each state and 
territory, except for the Northern Territory, 
now has its own surrogacy legislation. These 
Acts are not entirely consistent in their 
approach to surrogacy,5 but they do all 
make entering into a commercial surrogacy 
agreement a criminal act subject to penalty.6 

In New South Wales, Queensland and 
the Australian Capital Territory, there are 
extraterritorial bans on commercial surrogacy.7 

This means that an ordinary resident 
within that state or territory who enters 
into a commercial surrogacy arrangement 
anywhere in the world will be committing an 
offence under the legislature and be open to 
prosecution. The other states sanctions do not 
operate extraterritorially.

What the domestic surrogacy laws do 
capture are altruistic surrogacy arrangements 
occurring within Australia. The state or 

territory in which the surrogate and the 
intended parents ordinarily reside will 
determine the applicable laws that oversee 
the rights of all parties to the surrogacy.8 In 
the Australian Capital Territory and all states 
except South Australia and Western Australia, 
heterosexual and same-sex de facto couples 
may be intended parents.9 Same-sex de facto 
couples cannot enter surrogacy arrangements 
in South Australian and Western Australia, and 
neither can a single man in Western Australia. 
Notably, only in Queensland, New South 
Wales, Victoria and Tasmania can same-sex de 
facto men enter surrogacy arrangements.

In Australia, a number of rebuttable 
parentage presumptions exist to regulate 
parentage rights for children born through 
assisted conception (IVF).10 The effect is that, 
provided all parties give their consent to the 
procedure and the use of genetic material, 
the birth mother is the mother of the child, 
and her husband or de facto partner is the 
other intended parent regardless of any 
biological link.11 These presumptions were 
designed to accommodate couples having a 
child through IVF, not surrogacy, so in the 
case of domestic surrogacy, the intended 
parents will only be recognised as the parents 
following an application to the Family 
Court.12 The court has the discretion to make 
the order if it is in the child’s best interests 
and sets out clear criteria to determine this.13 
When the court makes an order, the birth 
mother and her husband/partner relinquish 
all parental rights with respect to the child 
and the intended parents become the child’s 
parents.14 Our laws do not accommodate 
commercial or international surrogacy and 
consequently, intended parents who enter 
into overseas surrogacy agreements will face 
many problems when they seek to return to 
Australia with the child.
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Surrogacy overseas and issues in Australia

Australian citizenship

Difficulties can arise when trying to establish 
the citizenship of a child born pursuant to 
an international surrogacy arrangement. 
A child acquires Australian citizenship if 
born to an Australian citizen in Australia.15 

If a child is born overseas, then citizenship 
can be established if a parent of the child 
is an Australian citizen.16 However, the 
definition of parent then relies on various 
presumptions that apply under Australian 
law. These presumptions do not fit neatly 
into the scenario of international commercial 
surrogacy. For instance, being named on a 
birth certificate is one factor for consideration 
but will not necessarily be sufficient to establish 
parentage and neither will a genetic link.

Establishing a biological connection to a 
child requires DNA testing and problems can 
arise over who can provide consent for the 
child to be tested. Ryan J considered this issue 
in Ellison & Karnchanit,17 where paternity had 
been established in Thailand. Under Thai 
law, a child born to an unmarried woman is 
deemed her legitimate child unless otherwise 
provided by law and accordingly, the mother 
alone has the capacity to consent at the time 
of testing.18 Even if DNA tests do establish, 
on a balance of probabilities, the parent as 
the biological parent, an overseas test can 
cause evidentiary problems in Australian 
courts by failing to comply with the family law 
regulations.

While courts in Australia have tended to 
take a fairly liberal approach to establishing 
parentage, which then confers citizenship,19 

it nevertheless adds considerably to the costs 
and uncertainty when parties undertake this 
process.

Rights to parentage or parental 
responsibility

If one of the intended parents is a biological 
parent (often the male sperm donor), then in 
some circumstances, it is possible for them to 
establish parentage under the Family Law Act 
1975 (Cth).20

The status of the other intended parent 
is much more problematic. Generally, the 
other intended parent will not be deemed 
to be a parent. He or she will not satisfy 
any presumptive criteria contained in state 
surrogacy legislation because that legislation 
only applies to altruistic surrogacy. He or she 

will also not fit into any category under section 
60H of the Family Law Act intended to deal 
with situations involving artificial conception. 
In these circumstances, the only option open 
to the other intended parent is to seek an 
order for parental responsibility under the 
Family Law Act.

A judge making an order under the Family 
Law Act must make an order in which the 
best interests of the child are the paramount 
consideration.21 This creates a legal and 
ethical dilemma in circumstances where the 
intended parents have potentially committed 
a crime. Balancing these considerations is at 
the discretion of the courts, however, recent 
decisions indicate a child’s best interests will 
outweigh public policy considerations.22

In many cases, it may well be in the child’s 
best interests to remain in the care of his or 
her intended parents, as the intended parents 
are the only people who have been involved 
in the child’s ongoing care, with the surrogate 
usually living overseas and not opposing the 
order. The approach of the court is generally 
that where the evidence is that the intended 
parents are good and loving people and no 
one objects, the court will make an order for 
equal shared parental responsibility in favour 
of the intended parents.

For instance, in the most recent case of 
Cowley & Yuvaves,23 Thornley J found it to be 
in the ‘best interests’ of a child born to a Thai 
surrogate for the intended parents to have 
equal shared parental responsibility and that 
the child live with them.24 She indicated that as 
the application was unopposed and the child 
was genetically linked to the father, it was in 
the child’s best interests to live and be cared 
for by the intended parents.25 She went on 
to state that on all the evidence, it was clear 
that the intended parents loved the child. She 
chose not to deal with the question of state 
policy with respect to ‘commercial surrogacy’.26

Conclusion

Australian courts are continuing to see 
applications for parental responsibility orders 
or a declaration of parentage for children born 
as a result of overseas surrogacy. However, 
these applications are still small in comparison 
to the estimated number of arrangements 
being entered into. Ultimately, given the 
uncertainty of being awarded rights within 
Australia, it is little wonder that court orders 
are not being sought in most cases.27

What is clear is that a continued lack of 
definitive domestic and international laws on 

SURROGACY ARRANGEMENTS IN AUSTRALIA
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surrogacy will result in continued risk to the 
rights of the unborn child, and the rights of 
both the intended and surrogate parents. It 
is definitely time for a change to the law in 
Australia.
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‘Governments shouldn’t play God. 
They shouldn’t tell us when we can 
and can’t have children’.1

Surrogacy laws in Australia are a patchwork 
quilt, varying from state to state, with an 
overlay of federal regulation. They are 
confusing, at times contradictory and in ripe 
need of reform.

Donors

If intended parents are seeking a sperm 
donor, then the donor has, until recently, 
not been considered to be a parent. In 2013, 
however, a case decided in the Family Court, 
Groth & Banks [2013] FamCA 430, had the 
effect that a known sperm donor to a single 
woman was now considered to be a parent. 
This decision has sent shockwaves through in 
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vitro fertilisation (IVF) clinics, as it upended 
what they thought were clear rules, that is, a 
known donor could not be a parent, and has 
meant a greater reliance by intended parents 
on anonymous donors, rather than known 
donors.

The effect of the decision is yet to be tested, 
but it is feasible that a known egg donor to a 
single woman, or known embryo donors, may 
be considered to be parents. What impact 
the decision might have for surrogacy is 
uncertain.

Donors in Australia are open-identity or 
sometimes known donors. For open-identity 
donors, the child, on turning 18 years of 
age, can track down the donor. Donors are 
not paid. This has meant that Australia has 
imported sperm, and to a lesser extent, eggs, 
primarily from the United States.

Under a national legislative scheme 
commonly called the Human Cloning Act, if 
intended parents pay a donor other than out-
of-pocket expenses, they could be committing 
a criminal offence punishable by up to 15 
years in jail. In some states, residents seeking 
donors overseas could be committing this 
offence.

There has been a shortage of egg donors 
in particular. This has seen the rise of 
websites where prospective donors state their 
availability. Many Australian intended parents 
have ventured across the globe to access egg 
donors, to as far afield as Argentina, Spain, 
Greece, the US, Ukraine, India and Mexico, 
because of either the perception or the reality 
that there are no available donors.

In many of the countries that Australians 
have accessed egg donors, laws or practices 
dictate that there is complete anonymity as to 
the identity of the donor, with the result that 
the child will never know who was his or her 
genetic parent.

Surrogacy within Australia

Non-commercial surrogacy is permitted 
across Australia, but there are barriers to its 
effectiveness, particularly the inability to pay 
donors and surrogates, or to advertise for 
donors (in some states) and surrogates.

The strengths of surrogacy regulation in 
Australia come about through mandatory pre-
arrangement counseling, independent legal 
advice and, critically, that there be judicial 
oversight through the making of orders 
transferring parentage from the surrogate 
and her partner to the intended parent/s.

Conception

Queensland requires that the surrogacy 
arrangement be entered into before the child 
was conceived, but legislation does not define 
what it is to conceive a child: whether that is 
at the time of cell division (which in the case 
of frozen embryos might be years before the 
surrogacy arrangement was signed) or at the 
time of implantation and pregnancy.

In a world first decision, Clare SCJ in LWV 
and Anor v LMH [2012] QChC 026,2 held that 
conception was at pregnancy, not fertilisation. 
Clare SCJ said:

‘The [Surrogacy] Act applies to all 
forms of conception. The use of in vitro 
fertilisation is now widespread. In my 
experience when lay people talk about 
IVF treatments they tend to reserve the 
term ‘conceive’ for the circumstance 
where an embryo actually takes to the 
uterus and the woman succeeds in 
becoming pregnant as distinct from even 
the procedure of implantation. I am 
satisfied that in the ordinary everyday 
language of the community, the term 
‘conceive a child’ means more than what 
can be achieved in a test tube and refers 
to the commencement of a pregnancy in 
a woman’s body. This is consistent with 
the current editions of both the Oxford 
English dictionary and the Macquarie 
Dictionary. They define “conceive” as, 
inter alia, “to become pregnant”.
[...]
The [surrogate’s] eggs were fertilised 
and preserved before she underwent 
the emergency procedure that saved her 
life but left her unable to carry her own 
children. This was before the Surrogacy 
Act had come into existence. It was 
therefore impossible for her to enter into 
an arrangement under the Act before the 
embryos were created. 
The same situation is likely to confront 
any woman undergoing emergency 
procedures in the future, notwithstanding 
the commencement of the Act. A woman, 
although desirous of having a baby, would 
have little hope of securing a compliant 
surrogacy arrangement in advance of 
an emergency hysterectomy, given the 
requirements for the identification of a 
willing surrogate, proper counselling and 
legal advice with time to reflect on all 
of the implications. The Act is intended 
to help such people in genuine need of 
surrogacy. 
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Therefore, to interpret the preconception 
condition as condition to be satisfied 
before fertilisation would not only be 
contrary to the ordinary language of 
the provision, it would frustrate the 
underlying intention of the Act.’

Clare SCJ went on to also accept medical 
evidence that the date of conception was the 
date of commencement of the pregnancy.

Three speed surrogacy regulation

There are three systems of regulation of 
surrogacy.

Speed 1

Queensland, New South Wales, Tasmania, 
South Australia and the Australian Capital 
Territory (ACT) require that a written 
surrogacy arrangement be entered into. 
The ACT does not mandate a written 
arrangement, but the others do. Before 
entering into the arrangement, the parties 
have mandatory counseling and independent 
legal advice. After the child is born, the 
parties obtain a post-birth court order, which 
transfers parentage.

There are differences between each of 
these models. In Queensland and New South 
Wales, a mandatory independent assessment 
is required, to ensure that the arrangement 
is in the best interests of the child. South 
Australia now requires mandatory counseling 
for the surrogate. New South Wales requires 
mandatory post-birth counselling, called 
relinquishment counselling, for the surrogate 
and her partner.

Speed 2

Victoria and Western Australia (WA) have a 
similar approach to the other states, except 
that before the surrogacy arrangement 
commences (after legal advice and 
counselling), approval must be obtained 
from a state regulator: in Victoria, the Patient 
Review Panel, and in WA, the Reproductive 
Technology Council. Victoria does not 
require a written agreement. WA does.

Speed 3

The Northern Territory (NT) has no laws 
concerning surrogacy. However, due to 
licensing requirements of doctors who 
provide IVF services in the NT, this means 
that with the exception of backyard surrogacy 

arrangements, to all intents and purposes, 
surrogacy is not available in the NT.

Discrimination

Queensland, New South Wales and Victoria 
do not discriminate as to surrogacy. Anyone 
of the right age, irrespective of gender, 
sexuality and relationship status, can 
undertake surrogacy.

The ACT mandates that the intended 
parents must be a couple, and the surrogate 
must be in a couple. In Tasmania, unless 
otherwise ordered by the court, all parties to 
the surrogacy arrangement must come from 
Tasmania.

South Australia has the most restrictive 
rules: only heterosexual married and de facto 
couples can access surrogacy. 

WA allows heterosexual married and de 
facto couples, lesbian couples and single 
women to access surrogacy, but not single 
men or gay couples.

Internal anomalies

A nationwide scheme recognises the 
surrogate as the mother (and her partner, 
male or female as the other parent) on the 
child’s birth. A parentage order will transfer 
parentage to the intended parents.

One might think that if the intended 
parents lived in one state and the surrogate 
in another that there would be a seamless 
approach. There isn’t. Any surrogacy orders 
made in Australia are recognised federally, 
so that parents recognised under a surrogacy 
parentage order are recognised as parents 
under Australian law.

However, in Victoria, it can be difficult, and 
in South Australia and the NT impossible, to 
alter the birth certificate for a child born in 
that jurisdiction but with intended parents 
living interstate.

Going overseas

As Baby Gammy and other stories revealed, 
Australians go overseas in great numbers to 
access surrogacy. The numbers are vague, but 
it seems several hundred babies are born to 
Australians overseas each year via surrogacy. 
In years gone past, this was primarily in India 
and Thailand, and less so due to cost, in the 
US. With India and Thailand now largely 
being unavailable to Australians, there has 
been a rise in home-grown surrogacy, as well 
as Australians going to other developing 
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countries, including Nepal, Ukraine, Republic 
of Georgia and Mexico. Australians continue 
to access surrogacy in the US, and now 
Canada.

These numbers might seem surprising 
when in at least three jurisdictions3 – 
Queensland, New South Wales and the ACT 
– there are extra-territorial laws preventing 
residents from undertaking commercial 
surrogacy overseas, punishable by FROM one 
to three years in jail. 

However, as the two heads of Australia’s 
family law system, Bryant CJ from the Family 
Court of Australia and Chief Judge Pascoe 
from the Federal Circuit Court of Australia, 
have stated repeatedly, no one has been 
prosecuted for breaking these laws. Either 
people are prosecuted, they argue or repeal 
the laws, as they make a mockery of the law by 
their existence when they are not enforced. 
They have also called for commercial 
surrogacy to be allowed in Australia.

Bringing baby home

On returning with their child, there are 
confusing rules for parents. Citizenship is 
usually straightforward: the child is entitled 
to Australian citizenship if at the time of birth 
overseas the child had a parent who was an 
Australian citizen. ‘Parent’ in this context has 
been defined as someone who in the broader 
community could be considered the parent, 
for example, by genetics, recognised in family 
law, a step-parent or even someone who 
mistakenly believed they were the parent.

Although a genetic link is not required, 
Australian immigration authorities are keen 
to subject any non-genetic ‘parent’ to the 
utmost scrutiny to deter child trafficking.

This does not mean that intended parents 
are necessarily parents in a broader legal 
sense. One case has looked at the reality of 
parenting to recognise that a gay intended 
father was the parent, notwithstanding that at 
first glance under Australian laws, the Indian 

surrogate and her husband would have been 
considered the parents. Other cases have 
taken a stricter approach. Another case has 
taken a comity approach, recognising a South 
African man as a parent after he had obtained 
a South African court parentage order when 
he was at the time a resident and citizen 
there.

The reality is that for Australian intended 
parents who wish to pursue surrogacy 
overseas, there is a maze of laws, which has to 
be negotiated extremely carefully – preferably 
with expert legal advice in both Australia 
and the overseas country or countries 
obtained before embarking on the journey to 
parenthood.

Possible changes

Bryant CJ and Chief Judge Pascoe have 
called for a national inquiry into Australia’s 
surrogacy laws. An informal parliamentary 
inquiry earlier this year has recommended 
that there be a formal parliamentary 
inquiry. At the time of writing, this had not 
been approved. Hopefully, there will be an 
inquiry, which will lead to national, or at least 
nationally consistent laws, which can properly 
regulate surrogacy.
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that committee’s position as to a proposed Hague 
surrogacy convention. He acted for the surrogate in the 
ground breaking case of LWV v LMH, referred to below, 
which set a precedent as to when a child was conceived.

1 Statement by client to the author, 2012.
2 Available at: www.sclqld.org.au/caselaw/QChC/2012/026.
3 Although there are no specific extraterritorial laws in 

Western Australia, the Criminal Code there may well 
make undertaking commercial surrogacy overseas a 
criminal offence. South Australia may also do so.
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A brief review of surrogacy 
law in Canada

In Canada, both federal and provincial 
law govern the practice of family building 
through assisted reproductive technologies 

(ARTs). In broad terms, federal law 
governs the use of third-party reproductive 
technologies, while provincial law answers 
(or sometimes fails to answer) the question 
of who is a parent. Fertility law in Canada 
continues to evolve in a patchwork fashion, 
and for the time being, there remain many 
unanswered questions.

The Assisted Human Reproduction Act 
(AHRA) is the most significant piece of 
federal legislation governing surrogacy 
in Canada. This statute was developed 
through a process that began in the late 
1980s, but the Act only became law in 
2004. It is unclear if it is currently in line 
with contemporary Canadian values. In 
December 2010, the Supreme Court of 
Canada released a reference decision that 
struck various provisions of the AHRA as 
ultra vires, finding that these provisions 
were outside of federal jurisdiction and 
properly under provincial jurisdiction 
(as they are health and not criminal 
matters). This left large, gaping holes in the 
legislation, which for the most part, have 
not been filled in by the various provinces.

The AHRA is perhaps most well-known for 
its prohibition on the commercialisation of 
surrogacy in Canada.  Specifically, section 
6(1) of the AHRA states that, ‘No person 
shall pay consideration to a female person 
to be a surrogate mother, offer to pay such 
consideration or advertise that it will be paid.’

While a surrogate cannot be paid in 
Canada for her services, it is permitted to 
reimburse a surrogate for her reasonable, 
receipted expenses incurred as a result of the 
surrogacy in accordance with section 12 of the 
AHRA and the regulations thereto. However, 
section 12 (which deals with reimbursements) 
is not yet in force and regulations thereto 
have not yet been provided (although the 
Canadian Standards Association recently 
developed a draft of proposed regulations). 
Because of this, it remains uncertain what is 
and what is not an appropriate reimbursable 

expense as relates to surrogacy. Best practice 
continues to be to only reimburse a surrogate 
for a reasonable, receipted expense that she 
would not otherwise have incurred but for 
her participation in the surrogacy journey.

Perhaps more surprising to those 
considering surrogacy in Canada, the 
AHRA also prohibits paying someone to, or 
accepting consideration for, arranging the 
services of a surrogate mother. This provision 
is extremely difficult to understand, both in 
terms of its underlying policy, and in terms 
of its meaning. Because we have no case law 
regardingthis provision, it is impossible to say 
exactly what constitutes paying someone to 
arrange for the services of a surrogate mother 
and what does not. Alarmingly, a breach 
of the above, or paying a surrogate for her 
services, is punishable by up to ten years in 
jail and/or $500,000.

Although we do not have case law about 
breaches of the AHRA, as of the date of 
submission of this article, there hasbeen one 
set of charges laid under the AHRA since its 
inception in 2004. Twenty-seven charges were 
laid in March of 2013 against a Canadian 
fertility consultant. In December 2013, the 
consultantpled guilty to purchasing ova 
from a donor, paying a woman for surrogacy 
services, and accepting consideration for 
arranging the services of a surrogate mother, 
in contravention of the AHRA. The sentence 
was a total of $60,000 and no jail time (despite 
the fact that for each prohibited activity under 
the AHRA, a penalty of up to ten years in jail 
and/or a $500,000 fine was available). Despite 
the ‘minimal’ sentence, the investigation 
and charge was very significant for Canada’s 
fertility community, as these were the first 
and only charges ever laid under the AHRA, 
and the first time a Canadian court had 
involvement with enforcing the AHRA.

Because a plea bargain was struck, the court 
made no findings under the AHRA, and we 
continue to have no caselaw regarding the 
enforcement of the AHRA or the extent of 
the criminal prohibitions in the legislation.  
However, in order for a guilty plea to be 
accepted, the court has to determine that 
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the elements of the crime were met and 
therefore, we can infer certain lessons with 
respect to the prohibitions on the purchase of 
ova from a donor, paying a surrogate mother 
for her services, and perhaps most notably, 
the payment and acceptance of consideration 
to arrange the services of a surrogate mother.  
A detailed analysis of this case is beyond the 
scope of this brief article.

Because it is illegal in Canada to pay a 
surrogate or donor for services, or to pay 
someone to arrange for the services of a 
surrogate mother, legal advice is necessary 
for Canadians seeking ART services abroad 
to ensure they avoid the application of 
Canadian law.

Although surrogacy is legal across Canada 
(subject to certain prohibitions, including 
those reviewed above), not all provinces 
recognise the legal parentage of children 
born through surrogacy.  Each province 
handles legal parentage differently, and in 
general, the province of the child’s birth is 
the relevant jurisdiction to determine legal 
parentage. For the purposes of this short 
article, we will briefly examine legal parentage 
of children born through surrogacy in 
the provinces of Ontario, Alberta, British 
Columbia and Quebec. 

Although Ontario does not have 
legislation that is specifically on point, its 
courts have been very surrogacy friendly and 
allow for declarations of parentage in favour 
of the parentage of one or more intended 
parents, including three plus parent families. 
Ontario courts also do not require that 
the intended parent(s) have any genetic 
connection to the child.

Alberta has family law legislation 
specifically on point, but its parentage laws 
are more restrictive than those of Ontario. 

Alberta only allows up to two parent families 
and requires that at least one intended 
parent have a genetic connection to the 
child.  Alberta’s legislation also states that 
a gamete or embryo donor is not a parent 
only by virtue of the genetic connection. 
However, Alberta’s legislation could be 
problematic in the case of a surrogate trying 
to keep a child because it specifically states 
that surrogacy agreements are unenforceable 
and that a surrogacy contract cannot be 
used as evidence of a surrogate’s consent to 
relinquish her rights to a child.

Like Alberta, British Columbia also 
has new family law legislation specifically 
dealing with legal parentage of children 
born through surrogacy. Similar toAlberta’s 
legislation, British Columbia’s legislation 
specifically states that a gamete donor or 
embryo donor is not a parent of a child 
only by virtue of the genetic connection. 
However, British Columbia permits three 
plus parent families and does not require 
that the intended parents to have a genetic 
connection to the child.

Quebec continues to have legislation which 
specifically states that surrogacy agreements 
are unenforceable. However, courts are 
slowly beginning to recognise surrogacy in 
the province of Quebec. For the time being, 
though, it is preferable to avoid a surrogacy 
birth in the province of Quebec.

Notes
*  Sara R Cohen is the owner of Fertility Law Canada at 

D2Law (www.fertilitylawcanada.com) and is a Fellow of 
the American Academy of Assisted Reproductive 
Technology Attorneys.
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The Dominican Civil Code, which is an 
adaptation of the Napoleonic Code, is 
where we find the fundamental basis 

for family law: the birth of a person, the legal 
personality or legal capacity, marriage and 
divorce. 

A new Constitution was enacted in January 
2010, which for the first time integrated two 
articles related to Family Law: Article 55 states 
the principles of family rights and Article 56 
relates to the protection of minors. 

Article 55 establishes:
‘The Family is the foundation of society and 

the basic space for the integral development 
of people. It is by natural or legal ties, by the 
free decision of a man and a woman to get 
married or by the responsible will to form it.’

The Constitution itself doesn’t prohibit 
same-sex marriage; it establishes that it prefers 
that marriage should be heterosexual.1 
Article 39 establishes the principle of no 
discrimination and its interpretation, 
according to constitutional experts, should be 
to broaden rights and not to restrict them.2

Domestic partnership has been also 
established for the first time in the 
Constitution; it is also preferred for 
heterosexual couples, but it doesn’t explicitly 
prohibit same-sex partnerships.

Besides those articles in our Constitution, 
especially for the inclusion of domestic 
partnership and a reform to the divorce 
procedure, legislation has kept almost 
the same provisions, established since the 
Napoleonic Code.

Filiation is the legal relationship that exists 
between a parent and child. This is what 
makes a father or mother a legal parent in 
the Dominican Republic. It is what grants 
any parent parental authority: the set of 
rights and duties that every parent has with 
his or her children. There are three types of 
filiation: matrimonial or legitimate, natural or 
extra-matrimonial and adoptive. 

Matrimonial filiation is where children are 
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conceived or born within a marriage. The 
establishment of paternal filiation within 
the context of marriage is easy because 
Article 312 of the Civil Code establishes the 
presumption of parenthood. Children born 
or conceived within a marriage are presumed 
to be those of the husband. Dominican 
divorce law established under Article 35 that 
a woman couldn’t get married to another 
man unless ten months had passed after her 
divorce. This was to preserve the presumption 
of parenthood. On 16 April 2015, the 
Constitutional Court declared that this article 
was unconstitutional and revoked it.3

Natural filiation refers to children born 
out of wedlock. The establishment of 
paternal filiation is done either by voluntary 
recognition by the presumed father or 
ordered by a court. Maternal filiation is 
established by the fact of giving birth. 
Whoever gives birth is the mother. This 
applies for legal or natural filiation. The 
Roman law principle mater semper serta est rules 
the law.

Adoptive filiation is the one granted 
through a court order that creates a ‘link of 
voluntary filiation between people that do 
not have it by nature’. 4 Adoption is open 
to married people, domestic partnerships 
(only for local adoptions), single people 
who have had the care of a child and family 
members, among others. The Dominican 
Republic is State Party to the Hague 
Adoption Convention of 1993 and it is strictly 
supervised by the central authority.

Natural or legitimate filiation can be 
challenged in court, especially because the 
DNA test can establish the biological truth. 

In 2012, the Supreme Court decided a case 
regarding filiation. In a married couple, the 
wife had an extramarital affair and became 
pregnant. The married couple had the 
child. Paternity is presumed to belong to the 
husband. The biological father asked the civil 
court to recognise him as the real father of 
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the child. The Supreme Court established 
that the biological truth should prevail.5 
The case was taken by the legal parents to 
the Constitutional Court, and on 26 April 
2015, it declined to discuss the issue because 
the majority of the judges considered that 
the ‘constitutional review action’ started by 
the legal parents didn’t fit the criteria of 
Article 53 of the Constitution. This decision 
had four dissident votes, one of them from 
the President of the Constitutional Court, 
Guevara J. These four dissident votes agreed 
that the Constitutional Court should have 
declared the review action admissible because 
of a violation of fundamental rights.

The dissident vote of the President of the 
Constitutional Court, Guevara J, established 
arguments regarding not only filiation but 
also access to the Constitutional Court when 
children’s rights are at stake. He said that, 
regarding children’s rights, ‘judges are forced 
to implement and secure that children’s 
rights must not be sacrified for deficiencies 
in the technical defence or mechanical 
aplication of procedure rules’, but that ‘each 
case should be treated applying constitutional 
principles’ and Article 56 of the Constitution 
forces judges to have an active role in 
guaranteeing the effective judicial protection 
of the rights and legitimate interests of the 
child.

He also said that ‘for a third party to start 
a judicial action that pretends to disclaim 
a filiation legally established, congressmen 
should regulate it clearly, taking into 
consideration the legal and familiar situation 
of a child’ and to ‘admit these type of actions 
without proper legal regulation creates a 
situation of legal uncertainty that would 
degenerate into a state of chaos within the 
family, inconsistent with the requirements 
of protection demanded by Article 55 of the 
Constitution’.

Finally, regarding filiation, Guevara J said 
that judges ‘simply used the concept of the 
interests of the child on the basis of biological 
truth’, ignoring, in the words of French 
professor Philippe Malaurie, that ‘in filiation 
issues there is not an absolute truth’. He 
established that there are many truths: 
• the affective (‘real father is the one who 

loves’);
• biological (‘sacred ties of blood’);
• sociological (which generates the apparent 

status);
• individual will (‘to be a parent it is 

necessary to want it’); and
• time (‘each new day that paternity or 

maternity is lived, it strengthens the bond’).
Dissident votes are important because when 
a judge disagrees with the majority, he has 
to make a profound study of the case and 
demonstrate with facts and legal position his 
motivation, and this position will help future 
legal analysis and probably make the majority 
of Constitutional judges vary their original 
position in future cases.6

Regarding surrogacy and assisted 
reproduction technology, the law has been 
silent. They are not prohibited, but are not 
regulated. This has not prevented cases 
happening. 7 They occur on a regular basis.8 
There are at least five clinics known to 
operate assisted reproductive technology.9

I understand that those cases will be 
resolved, case by case, when they arrive in 
the courts and precedents will be established 
by jurisprudence, such as happened with 
domestic partnerships when the Supreme 
Court decided in 2001, before it was 
mentioned in any legal text, that those unions 
generate rights.10

There have been intentions to make 
our laws adequate. Last year, the Vice-
President of the Republic introduced a 
draft before Congress regarding a Family 
Law Code, which was intended to regulate 
the procedure for assisted reproductive 
technology, defined as ‘the practices or 
clinical and biological techniques that allow 
in vitro fertilisation (IVF), transfer of embryos 
(TE), artificial insemination (AI) and the 
gamete intrafallopian transfer (GIFT) and 
any technique that will make the equivalent 
effect which will facilitate procreation out of a 
natural process’. 11

It also allows access to these types of 
medical assisted procreation for couples 
formed by a man and a woman,12 and allows 
a couple to receive an anonymous embryo.13 
It also regulates sperm and egg donation14 
and closes the possibility of surrogacy by 
considering null the contract ‘with or without 
price’ of the woman who renounces the 
filiation of a child that she gives birth to on 
behalf of the contractor.15

Due to critical public opinion (it was 
considered discriminatory not only against 
same-sex couples but also against single 
people and overall against the reality of life in 
the Dominican Republic) the Vice-Presidency 
withdrew the draft and a Committee is 
revising it.

Another new development that will have 
an impact on international Family Law in the 
Dominican Republic is Law 544-14 passed on 
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October 2014 regarding Private International 
Law. This law includes many articles having 
regard to areas of family law such as marriage, 
divorce, non-married couples or domestic 
partnership, filiation and adoption.

One of the main changes that his law brings 
is that the legal capacity, civil state, exercise 
of civil rights, rights of personality, absence 
and death of a person will be governed by the 
law of the domicile or habitual residence of 
the person. Also, in matters of agreements, 
the parties can elect the law that will be 
applicable. The will of the parties regarding 
the applicable law, will prevail.

Regarding filiation, this law establishes 
that it ‘is governed by the law of the 
habitual residence of the child’.16 Would the 
Dominican Republic recognise the birth of 
a child that was born in a foreign country 
through an assisted reproductive technique? 
Yes, provided it doesn’t contradict public 
order.17 Regarding public order, doctrinaires 
have said that the notions of public order in 
the national or international context need to 
be distinguished. National public order can 
be defined as the ‘set of rules to maintain 
the proper functioning of public services, 
safety and morals of the relationships between 
individuals, which can not be ignored or 
declined by individuals. ‘But in private 
international law, the principle of Public 
Order does not appear that way, or to that 
extent, which effect would be the halt of 
international life: One should take the phrase 
for Public Order, within a science less wide, 
though when it comes to pin it down, it is 
difficult to be understood.’18

Because this law is very new in the 
Dominican Republic, no judicial decisions 
have been made yet to clarify this concept. 
Hopefully, in the forthcoming months and 
years, it will be seen how public order will be 
applied within the international private law 
arena.

The Dominican Republic has been slowly 
changing its laws. We are a very traditional, 
very religious country. The challenge is to 
continue to promote within civil society, 
and within the judiciary and members 
of Congress, the advances around the 
world relating to family law and assisted 
reproduction techniques, in order to facilitate 
the changes and modernisation that our laws 
require.
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Introduction

Parental orders were first introduced by 
section 30 of the Human Fertilisation and 
Embryology Act 1990 (the ‘HFEA 1990’) . 
When section 54 of the Human Fertilisation 
and Embryology Act 2008 (the ‘HFEA 
2008’) came into effect in April 2010, the law 
remained largely unchanged with the notable 
widening of the scope of potential applicants 
under the 2008 act. 

Section 30(2) of the HFEA 1990 required 
the applicants in a parental order application 
to be ‘husband and wife’. Section 54(2) of the 
HFEA 2008 provides that:
‘(2) The applicants must be – 
 (a) husband and wife; 

(b) civil partners of each other, or 
(c) two persons who are living as   
 partners in an enduring family   
 type relationship and are not within  
 prohibited degrees of separation of  
 each other’. 

Section 54(2) of the HFEA 2008 excludes 
single commissioning parents from 
applying for parental orders. That is in 
contradistinction to the position in adoption 
where a single applicant can apply for an 
adoption order pursuant to section 51 of the 
Adoption and Children Act 2002. 

Similarly, if a single woman conceives 
by donor sperm donated through a clinic 
licensed by the Human Fertilisation and 
Embryology Authority (HFEA), the donor is 
not treated in law as the father of the child 
(HFEA 2008, section 41(1)) and the child has 
one legal parent. 

Consequently, English law permits:
• a single woman to become the sole legal 

parent via the HFEA 2008;
• a single parent to adopt (whether a man or 

woman); and
• a couple to acquire legal parentage through 

a parental order (if they are married, in a 
civil partnership or in an enduring family 
relationship). 

It is difficult to understand what justifications 
or policy considerations exist to prevent a 
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single applicant from applying for a parental 
order. The guidance to the 2008 bill recorded 
that it was the intention for single parents 
to remain ineligible for parental orders, 
but had worked on the basis that single 
commissioning parents could apply for an 
adoption order. This assertion appears to 
have been accepted by Parliament without 
question, and does not take into account 
some of the difficulties that arise when using 
adoption within the context of a surrogacy 
arrangement. 

Notwithstanding the prohibition on 
parental order applications by single 
parents, there is nothing to stop a single 
commissioning parent from entering into 
a surrogacy arrangement either in this 
jurisdiction or overseas. 

It is crucial for all commissioning parents, 
whether single or otherwise, to take legal 
advice before they embark on a surrogacy 
arrangement. 

Adoption as a means to secure legal 
parentage

In B v C (Surrogacy: Adoption) [2015] EWFC 
17 (Fam), Theis J considered an application 
for an adoption order made by B, who was a 
single father of the child, A. B’s sperm and a 
donor egg had been implanted into C (who 
was in fact B’s mother). C was married to 
D (B’s father). By operation of HFEA 2008, 
section 31, C was the legal mother of A and 
her husband, D, was A’s legal father by virtue 
of HFEA 2008, section 35(1). Accordingly, 
B was not recognised as a legal parent and 
sought to establish legal parenthood (and to 
extinguish the parentage between A and C 
and D).

B’s application for an adoption order 
was supported by all parties, including A’s 
guardian and the local authority. This was 
an unusual case and the court analysed 
the relevant provisions of the Adoption 
and Children Act 2002, including possible 
criminal liability in respect of a breach of 
section 92 of the Adoption and Children 



INTERNATIONAL BAR ASSOCIATION  LEGAL PRACTICE DIVISION26 

LEGAL ISSUES FOR SINGLE COMMISSIONING PARENTS IN ENGLAND AND WALES

Act 2002 (the ‘ACA 2002’) (which effectively 
creates a criminal offence for private adoptions 
without using an adoption agency). In this case, 
a criminal offence had not been committed 
because of section 92(3) and (4) which 
provides that an offence is not committed if the 
prospective adopters are parents, relatives or 
guardians of the child, or a partner of a parent 
of the child. Given that as a matter of law, B 
was in fact the legal brother of A, the court 
found that B was a ‘relative’ within the meaning 
of section 144 of the ACA 2002. 

B v C [2015] EWFC 17 (Fam) highlights the 
complexities that arise when adoption is used 
in the context of a surrogacy arrangement. 
But for the commissioning parent’s familial 
relationship with his surrogate, it is likely 
that B, C and D would have all been guilty of 
offences under the ACA 2002. 

It should also be noted that B v C [2015] 
EWFC 17 (Fam) was a domestic altruistic 
surrogacy arrangement. There are many 
children born as a result of commercial 
surrogacy (where surrogates have been 
paid sums of money in excess of reasonable 
expenses) to either surrogates in this 
jurisdiction or overseas. Applying for adoption 
orders in this context could have even more 
serious implications for the parties involved in 
the process.

International surrogacy issues

Where a child is born through an international 
surrogacy arrangement, his or her place 
of birth is likely to be in the country of the 
surrogate mother. In order to bring the child 
back to this jurisdiction, the commissioning 
parents need to obtain travel documents 
or visas prior to travel. In the context of 
a surrogacy arrangement with a single 
commissioning parent, if he or she intends 
to apply to adopt his or her child, the parent 
faces criminal liability under ACA 2002, section 
83(1)(a), which provides that it is a criminal 
offence to ‘bring, or cause another to bring, 
a child who is habitually resident outside the 
British Islands into the United Kingdom for the 
purpose of adoption by the British resident’. 

Commercial surrogacy issues – whether 
domestic or international

Nearly all international surrogacy 
arrangements will have a commercial element 
to them, in that the surrogate receives a 
payment that amounts to a fee for carrying the 
child for the commissioning parents. In the 

context of a parental order application, HFEA 
2008, section 54(8) provides that the court can 
retrospectively authorise the payments made 
by the applicants and there is a well-established 
line of authorities whereby the English courts 
authorise such payments. Within the context 
of adoption, ACA 2002, section 95 prohibits 
payments other than an ‘excepted payment’ 
that is made for or in consideration of the 
adoption of a child. ACA 2002 section 96 sets 
out what payments are considered to be 
‘excepted payments’:
• payments made to a registered adoption 

society in respect of expenses reasonably 
incurred by the society in connection with 
the adoption;

• legal or medical expenses incurred; and
• in the context of an international 

adoption, payments that relate to travel 
and accommodation reasonably incurred 
in removing the child from the UK for the 
purpose of adoption.

Thus, in most commercial surrogacy cases, the 
question of criminal liability under ACA 2002, 
section 95 will arise. 

What needs to be done?

It remains to be seen whether it will be 
argued that the prohibition on single parent 
applicants is not compatible with the European 
Convention on Human Rights (ECHR) – 
particularly if the application is made by a single 
commissioning mother who is able to use her 
own eggs but is not able to carry the child. 
By virtue of HFEA 2008, section 31, a single 
commissioning mother will never be recognised 
as a legal parent because the surrogate would 
always be recognised as the legal parent. On the 
other hand, single commissioning fathers might 
still be considered a legal parent if there is no 
second parent by virtue of HFEA 2008, sections 
35 or 42.

Using adoption to secure legal parentage 
is not without its difficulties and practitioners 
should be careful to ensure that they do not 
advise single commissioning parent clients 
to embark on a process of adoption if their 
clients are at risk of inadvertently committing a 
criminal offence contrary to the Adoption and 
Children Act 2002.

Hopefully, Parliament will consider amending 
the statutory criteria for a parental order to 
allow single commissioning parents to apply for 
a parental order. Until then, the position for 
single commissioning parents, surrogates and, 
most importantly, the children born through 
such arrangements will remain uncertain. 
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Up until very recently, France had always 
refused to recognise any parent-child 
relationship as a result of surrogacy. 

Having been condemned by the European 
Court of Human Rights (ECtHR) (Mennesson 
v France and Labassée v France), France had to 
modify its position.

Yet, many questions remain open, including 
the interpretation of the ECtHR rulings 
and the call for a deep reform of the very 
definition of the parent-child relationship in 
the French legal system.

The traditional position in France on 
surrogacy

It will come as no surprise to those familiar 
with the 26 June 2014 ECtHR rulings 
(Mennesson v France (application Nso 
65192/11) and Labassée v France (application 
no 65941/11) that France does not allow 
surrogacy agreements. In this legal context, 
the main issue about surrogacy in France is 
the matter of recognition of a parent-child 
relationship as a result of a valid surrogacy 
abroad. 

On 6 April 2011, the Cour de cassation 
rendered three landmark decisions 
(pourvois No 10-19053, No 09-17130 and 
No 09-66486), two of which (Mennesson and 
Labassée) were later submitted to the ECtHR.  
It approved the decisions of the Courts of 
Appeal, which had refused to register the 
particulars of the foreign birth certificates in 
the French Register of Public Status, based 
on the incompatibility of the foreign court 
decision with French international public 
order. As a result, the Cour de cassation gave 
extraterritorial scope to the prohibition of 
surrogacy. 

Later on, in two decisions rendered about 
surrogacies in India dated 13 September 
2013 (case No 12-30138 and pourvoi No12-
18315) the French Cour de cassation ruled 
in the same direction but on a different 
ground: fraud in French law, which prohibits 
surrogacy agreements. 

At the same time, French administrative 
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case law proved to be somewhat more flexible. 
Indeed, when children born from a surrogacy 
agreement do not benefit from a foreign 
passport, they cannot even enter French 
territory without travel documents. Those 
situations have given rise to contrasting case 
law from the administrative courts. In some 
cases (for instance the 4 May 2011 decision 
from the Conseil d’Etat  (No 348778), the 
parent (who was the biological father) was 
able to obtain travel documents. In other 
cases (see for instance Conseil d’Etat, 8 July 
201, No 350486), such applications were 
refused. 

The last significant evolution in France 
before the ECtHR rulings was the circular 
Taubira dated 25 January 2013. According 
to this circular, requests for a certificate of 
nationality shall be granted where the legal 
parent-child relationship with a French 
person results from a foreign civil certificate 
of probative value under Article 47 of the 
Civil Code, and:

‘the mere suspicion of having resorted 
to a [surrogacy] agreement concluded 
abroad cannot suffice to deny issuance of 
certificates of French nationality as long 
as the local civil certificates evidencing 
a legal parent-child relationship with a 
French person, legalized or apostilled, 
unless conventional provisions to the 
contrary, have probative value under 
article 47’.

The ECtHR rulings against France

The ECtHR was to rule on whether the 
refusal of the French authorities to register 
the particulars of foreign birth certificates 
of children born from surrogacy abroad 
constituted a breach of Article 8 of the ECHR. 

With two highly similar rulings dated 26 
June 2014 (Mennesson v France, application No 
65192/11 and Labassee v France, application 
No 65941/11), the ECtHR gave a very 
balanced and carefully weighted answer.

The refusal by French authorities to 
recognise the family tie between the 
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applicants is clearly an interference in their 
right to respect for their family life. Is this 
interference in compliance with the law? 
Yes, according to the ECtHR, given the 
prohibitions provided for in Articles 16-7 and 
16-9 of the French Civil Code and based on 
the case law of the French Cour de cassation, 
which has given an international scope to 
this prohibition. The intended parents could 
not ignore the fact that there was at least a 
serious risk that the French authorities would 
refuse to recognise the legal parent-child 
relationship between them and the children.

Does this interference pursue a legitimate 
goal? Yes, according to the ECtHR.  France is 
pursuing a legitimate goal in attempting to 
deter its nationals from resorting to surrogacy 
abroad, in order to protect children and 
surrogate mothers. 

Is this interference necessary in a 
democratic society? There is no consensus 
in Europe on the lawfulness of surrogacy 
agreements. There is also no consensus 
in Europe on the legal recognition of the 
relationship between intended parents and 
children thus conceived abroad. The case 
raises sensitive moral and ethical issues. All 
those reasons advocate for wide discretion 
by Member States in recognising or not 
surrogacy agreements concluded abroad. 
However, this margin of appreciation should 
be narrowed where a particularly important 
aspect of an individual’s existence or identity 
is at stake, which is the case here.

Was there a fair balance here between the 
interest of France to deter its nationals from 
resorting to surrogacy agreements abroad 
and the interest of the applicants to have 
their parent-child relationship recognised 
in France? Yes, regarding the rights of the 
children and the intended parents to respect 
for their family life. The ECtHR recognises 
that the applicants have encountered 
practical difficulties in their family life.  
However, the ECtHR notes that the applicants 
do not claim that it has been impossible to 
overcome those difficulties. Notably, they 
were able to settle in France after the birth of 
the children, and were in a position to live in 
France in conditions broadly comparable to 
those of other families, with no risk of being 
separated by the authorities. 

However, the children, who are in no way 
responsible for the circumstances of their 
conception, are prevented from establishing 
one important element of their identity. The 
ECtHR points to the uncertainty regarding 
the legal parent-child relationship in France, 

as well as the uncertainty of the possibility of 
acquiring French nationality (the existence 
of the circular Taubira was not sufficient as 
it was challenged before the Conseil d’Etat). 
The children are likely to be considered third 
parties towards their intended parents in 
the context of their succession. The ECtHR 
therefore found that:

‘it cannot be said to be in the interests 
of the child to deprive him or her of a 
legal relationship of this nature where 
the biological reality of that relationship 
has been established and the child 
and parent concerned demand full 
recognition thereof… by thus preventing 
both the recognition and establishment 
under domestic law of their legal 
relationship with their biological father, 
the respondent State overstepped 
the permissible limits of its margin of 
appreciation’ (para 100). 

However, the ECtHR found that there was 
no violation of either the parents or the 
children’s right to respect for their family life. 
It also found that the children suffered an 
infringement in their right to respect for their 
private life, and that such infringement was 
not fairly balanced by the interest pursued by 
France. 

This first step towards recognition leaves 
one big question unanswered: would the 
ECtHR ruling have been the same in a case 
where none of the intended parents was the 
biological parent? 

One wonders if a positive answer is to be 
found in Paradiso and Campanelli v Italy (27 
January 2015, No 25358/12). Although Italy 
was condemned for having disproportionately 
interfered in the rights of the intended 
parents in respect of their family life, in 
circumstances where none of them was the 
biological parent, there are a number of 
differences from the Mennesson and Labassée 
cases that make it implausible to go that far. 
First, only the intended parents were treated 
as applicants, the child having been placed 
under guardianship and, later on adopted. 
The ECtHR did not rule on the refusal to 
register the birth in the Italian Register of 
Civil Status, but only on the removal of the 
child from the applicants’ care, the applicants 
having failed to exhaust domestic remedies 
on registration. The fact that the intended 
father turned out not to be the biological 
father also shed some doubt about the exact 
situation that led the court to leave aside the 
topic of surrogacy. Finally, the consequences 
here were much more dramatic: the child 
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was removed from the care of the intended 
parents after having spent two-thirds of his 
very young life with them, which led the 
court to acknowledge a de facto family life. 
He was then entrusted to another family and 
adopted. In such circumstances, the court 
logically found that the removal of the child 
from his parents interfered in the rights of 
the intended parents in respect of their family 
life, even if the court insisted that this did not 
mean that the child should now be returned 
to the intended parents. The question 
remains as to whether, by referring to de 
facto family life, the ECtHR intends to step 
away from the condition of a biological link 
between the child and the intended parents, 
or whether this ruling springs from those 
exceptionally dramatic consequences.

The position in France after the ECtHR 
rulings

It is obvious that this issue is highly political. 
Same-sex marriage in France caused many 
demonstrations and anguish that surrogacy 
was next around the corner. The political 
powers in place had to give those very 
much against it some reassurance that only 
marriage was at stake, not medically assisted 
procreation nor, most of all, surrogacy.

Yet, the ECtHR rulings have already had 
some impact on French case law.

In two very recent cases dated 3 July 2015 
(arrêt No 619, 14-21.323 and arrêt No 620, 
15-50.002), the French Cour de cassation had 
to decide whether the particulars of the birth 
certificates should be registered in the French 
Register of Civil Status.

The facts were peculiar in the sense that, 
in both cases, the foreign birth certificate 
mentioned the biological father and the 
surrogate mother. Therefore, the question 
did not revolve around the concept of the 
intended parent.

In both cases, the Cour de cassation found 
that the fraud committed by the parents 
(going abroad to resort to a surrogacy 
agreement) was no longer sufficient basis to 
refuse recognition. Provided the foreign birth 
certificate is regular and accurate, fraud no 
longer prevents registration in the French 
Register of Public Status. This reasoning 
echoes with the reasoning followed by the 
circular Taubira (see above).

Many questions remain. What would the 
Cour de cassation’s answer be if the foreign 
birth certificate mentioned the ‘genetic’ 
mother? How could this notion be translated 
into French law while the mother is still 
the woman who gives birth? The same 
problem would arise with a foreign birth 
certificate mentioning the mother as the 
legal mother or, indeed, a legal father along 
with the biological father. In order to solve 
that difficulty, a new concept would have to 
emerge in French national law: that of the 
intended parent. Will the Cour de Cassation 
go back to the solution of partial recognition 
(towards one of the parents only)?

But even if the Cour de cassation does not 
answer the question of the intended parent, 
this decision is still a major step towards the 
recognition of the parent-child relationship 
after a surrogacy agreement abroad. 
Indeed, not only does it solve the question 
of the biological father (even under a strict 
interpretation of the ECtHR rulings), but it 
opens new doors for the other parent. Now 
that fraud does not corrupt the whole process 
anymore, the options that had previously 
been ruled out on such a basis should 
normally be accessible again: the ‘other’ 
parent will be in a position to use the classical 
tools under French law to create, in France, 
a parent-child relationship, either through 
adoption or by establishing a possession d’état 
towards the child. It is, from the children’s 
point of view at least, real progress.
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Introduction: key points

Surrogacy is only allowed in Hong Kong in 
highly restricted circumstances, and surrogacy 
law in Hong Kong (in the view of the author) 
is outdated and urgently in need of reform. 

Surrogacy arrangements involving any 
payments in Hong Kong or elsewhere are 
strictly prohibited under section 17 of the 
Human Reproductive Technology Ordinance 
(HRTO). Any form of advertisement for 
surrogacy arrangements that involves 
payments is prohibited. Certain payments are 
allowed under the HRTO, such as expenses 
and loss of earnings incurred by the surrogate 
mother. 

It is a criminal offence (see below) for 
anyone to make payments to an agency 
anywhere in the world for the purposes of 
negotiating a surrogacy arrangement, or take 
part in negotiations where such payments are 
made: importantly, and in contrast to the law 
in the United Kingdom, the surrogate mother 
and intended parents will also be committing 
a criminal offence if they are involved in 
the negotiation of a surrogacy arrangement 
where money is paid to an agency. Legal 
practitioners, too, will be committing a 
criminal offence if they take part in any act 
in ‘furtherance of a surrogacy arrangement’ 
where they know ‘or ought reasonably to have 
known’ that illegal payments to an agency 
have been made: making an application for 
a parental order on behalf of the intended 
parents, for example, might well be treated 
as an act in ‘furtherance of a surrogacy 
arrangement’. 

Surrogacy (traditional or gestational) is 
only allowed for married couples, and the 
gametes must come from the couple and/
or the surrogate mother (section 14 of the 
HRTO).

Surrogacy must be completed through a 
‘reproductive technology procedure’ so ‘do-
it-yourself’ surrogacy is not allowed. However, 
as no fertility clinic currently has a licence 
to carry out surrogacy treatment in Hong 
Kong, this therefore means that the treatment 
has to take place abroad if the surrogacy 
arrangement is to be legal, although a 

mechanism for the application for licences is 
provided for in the legislation.

Surrogacy arrangements are not 
enforceable (section 18 of the HRTO).

Access conditions

The surrogate mother

• The surrogate mother can be single or 
married.

• If the surrogate is married, the gametes 
must not come from her husband.

• There are no restrictions on residence.
• A code of practice stipulates that ‘a woman 

under the age of 21 shall not act as a 
surrogate mother’.

The intended parents

• The intended parents must be married 
(same-sex marriages are not recognised in 
Hong Kong).

• There are no restrictions on residence.
• Gametes much come from the married 

couple and/or the surrogate mother.

Prohibition against surrogacy 
arrangements on a commercial basis:

Section 17 of the HRTO states:
(a)  ‘No person shall –
 (i) Whether in Hong Kong or elsewhere,  

 make or receive any payment for – 
 1. initiating or taking part in any   

 negotiations with a view to the   
 making of the surrogacy   
 arrangement;

 2. offering or agreeing to negotiate  
 the making of a surrogacy   
 arrangement; or

 3. compiling any information with a  
 view to its use in making, or   
 negotiating the making of, surrogacy  
 arrangements

(b) Seek to find a person willing to do any 
act which contravenes [paragraph a].

(c) Take part in the management or control 
of the body of persons corporate or 
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unincorporated whose activities consist 
of or include any act which contravenes 
paragraph [a. Or]

(d) Carry out or participate in any act in 
furtherance of any surrogacy arrangement 
where he knows, or ought reasonably 
to know, that the arrangement is the 
subject of any act which contravenes 
[paragraph a]’.

Is there a binding contract?

Validity conditions

• Section 18 of the HRTO states: ‘no 
surrogacy arrangement is enforceable by 
law against any of the persons making it’.

• Legal advisers cannot charge for advice on 
the preparation of a surrogacy agreement.

• There will usually be a written surrogacy 
agreement.

Parentage

Parentage is governed by the Parent and Child 
Ordinance (Cap 429) (PCO). There is no 
distinction between a traditional or gestational 
surrogacy arrangement. Under section 9 of 
the PCO, the surrogate mother is the legal 
mother of the child from birth. Section 10 of 
the PCO defines the meaning of ‘father’: if 
the surrogate mother is married, her husband 
will be the legal father from birth unless it 
can be shown that he did not consent to the 
treatment. Subject to this, the husband (from 
the commissioning couple/intended parents) 
will be the legal father from birth.

Relationships

Between the husband and wife and 
surrogate

Section 12 of the PCO provides for parental 
orders allowing for ‘a child to be regarded in 
law as the child of the parties to a marriage’, 
but only approximately three parental orders 
have ever been made since the legislation was 
enacted in 1993.

If a husband and wife wish to apply for a 
parental order, the conditions are:
• The gametes of either the husband or wife 

or both must have been used to bring about 
the pregnancy in the surrogate mother.

• The husband and the wife must apply for 
a parental order within six months of the 
birth of the child.

• The child’s home must be with either the 

husband or the wife.
• Either the husband or wife or both must 

either be domiciled in Hong Kong, or have 
been habitually resident in Hong Kong for 
one year, or have a substantial connection 
with Hong Kong.

• Both the husband and the wife must be 18 
at the time of the making of the parental 
order.

• The court must be satisfied that the father 
of the child and the surrogate mother have 
‘freely, and with full understanding of what 
is involved, agreed unconditionally to the 
making of the order’.

• The court must also be satisfied that no 
money (other than for expenses reasonably 
incurred) has been received or given by 
either of the intended parents for or in 
consideration of the making of the order, 
any agreement required (as required 
above), the handing over of the child to 
either the husband or the wife, or the 
making of any arrangement with a view to 
the making of the order.

Between the surrogate and the child

The surrogate mother will remain the child’s 
legal mother until the child is adopted or a 
parental order is made.

Recognition of foreign surrogacy 
arrangements 

Difficulties regarding the delivery of travel 
papers or passports for the child and 
gaining entry to the home jurisdiction

Difficulties are regularly encountered. There 
are a large number of surrogacy arrangements 
being implemented by Hong Kong residents 
in same-sex relationships, and by married 
intended parents where payments have been 
made to agents abroad (all of which are 
illegal in Hong Kong). Also, intended parents 
regularly rely on tourist visas for the children.

Recognition of legal parentage

Hong Kong rules of legal parentage (under 
sections 9 and 10 of the PCO) will apply 
and override any foreign determinations of 
parentage.

Notes
1 Marcus Deale is the International Liaison Officer of the 

IBA Family Committee and is co-chairing the 
International Surrogacy Regulation Seminar at the IBA 
Annual Conference in Vienna on 7 October 2015.
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The predicament

Phenomenal, but true. Natural disasters wreak 
havoc and make strange bedfellows. While 
a 7.8 magnitude quake on the Richter scale 
shook Nepal, it also frantically rocked the 
cradles of 26 babies born to Indian surrogate 
mothers in Nepal commissioned by single or 
gay Israeli men. This reportedly prompted the 
Israeli authorities to deploy military aircraft 
to rescue these stranded Israeli denizens to 
safety with their newborn surrogate progeny. 
Reports also indicate that Israel is further 
contemplating providing safe air passage to 
surrogate Indian mothers nursing babies in 
their wombs for Israeli nationals. This piquant 
predicament also haunts an estimated 60 
worried Australian nationals as well, who had 
hired the services of women to give birth to 
surrogate babies due in coming months. Hell 
let loose, the salvage operations are working 
on a war footing. 

Surrogacy in India

Under the National Guidelines for 
Accreditation, Supervision and Regulation 
of ART Clinics in India 2005, made by 
the Indian Council for Medical Research 
(ICMR), there is no bar to use of artifical 
reproductive technology (ART) by a single 
or an unmarried woman and the child so 
born would have legal rights with the man or 
woman concerned. With no codified law by 
Parliament, commercial surrogacy flourished 
and the Supreme Court in Baby Manji Yamada 
AIR 2009 SC 84 observed, ‘commercial 
surrogacy reaching industry propotions is 
sometimes referred to by the emotionally 
charged and potentionally offensive terms: 
wombs for rent, outsourced pregnancies or 
baby farms’. The draft Assisted Reproductive 
Technology (Regulation) Bills of 2008, 2010 
and 2013 proposed that ART in India would 
be available to all persons including single 
parents and foreign couples. Meanwhile, in 
the absence of clear legal answers on issues 
of parentage, citizenship, nationality and 
rights of parties in surrogacy arrangements, 
problems proliferated and solutions 
dwindled. Exploitation became rampant and 
surrogacy flourished in India, as a cheaper 
destination for foreigners. Law remained 
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a silent spectator and the extraordinary 
jurisdiction of writ courts was invoked for 
innovative solutions by foreigners so that 
newborn surrogate babies were not rendered 
stateless, with exit permits, summary adoption 
procedures and birth certificates being issued 
summarily. 

The clampdown 

The exodus of commercial surrogacy from 
India to Nepal was triggered pursuant to 
Ministry of Home Affairs Guidelines of 9 
July 2012, restricting surrogacy in India to 
duly married foreign men and women only, 
with a marital bond of at least two years. 
Further deliberations of departments and 
ministries of the Indian government on the 
draft Assisted Reproductive Technology 
(Regulation) Bill 2013 also indicate that there 
is a proposal to restrict surrogacy in India to 
‘infertile Indian married couples’ only and 
it would not be allowed to foreigners unless 
married to an Indian citizen. Non-resident 
Indians, persons of Indian origin and overseas 
citizens of India, shall, however, continue to 
be eligible to commission surrogacy in India 
provided that the nation of their permanent 
residence permits surrogacy and will grant 
citizenship rights to children born from 
surrogacy. This proposal, still in the nascent 
stage, has yet to see the light of the day in 
the form of a codified law. Its purported 
objective is to prevent explotation of Indian 
women falling prey to unethical practices. 
However, time tells a different story. After 
India and Thailand shut out foreigners for 
surrogacy, the turf shifted to poverty-stricken 
Nepal where rules are dodgy and regulations 
are weak. Incidents reveals that the trade has 
shifted by relocating Indian women to Nepal 
and the business of surrogacy thrives as usual 
in full swing. 

Shift to Nepal

As the noose tightened in India, easy travel 
to Nepal helped. The initial Nepali law, 
which did not recognise surrogacy and did 
not enforce surrogacy contracts in Nepal, 
was relaxed by Nepal’s Cabinet of Ministers 
to allow foreigners to have surrogate babies 
provided the mother was also a foreigner. 
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The logic in doing so was commercial as it 
was touted that surrogacy would promote 
medical tourism in Nepal, regardless of 
the pitfalls of exploitation by unscrupulous 
agents to carry babies for foreigners. The 
government of Nepal had also expressed 
its intention to introduce guidelines which 
would make surrogacy legal for foreigners. 
It was a win-win situation in the making. All 
seemed to be well until nature played its role. 
With mass devestation by the catastrophic 
earthquake, safety and health issues were 
raised, endangering the business of surrogacy. 
If the Indian surrogate mothers were now to 
be relocated to India, issues of nationality, 
parentage, exit visas and legal complications 
would loom large. Lack of a codified law 
in India on surrogacy further muddies the 
murky waters. Fait accompli clinches the 
quandary to a point of no return while the 
law looks the other way. 

Foreign laws

Countries like the United States, through 
their Embassy in Nepal, define their roles in 
issuing a consular report of birth abroad and 
granting a US passport to the surrogate child. 
Documentation needed includes a surrogacy 
contract, hospital discharge papers for the 
child as well as for the gestational mother with 
her proof of identity, birth certificate from 
the local hospital and the birth registration 
by the local municiplity. The US parent and 
the child born from surrogacy is also required 
to undergo a DNA test from a US DNA kit 
confirming the biological link. Furthermore, 
the gestational mother has to sign a consent 
for the issuance of a US passport by personal 
presence at the US Embassy. However, the 
whole project can be turned upside down 
if unfortunately the DNA report rejects any 
parentage proof leaving both the surrogate 
child and the commissioning parent in the 
lurch. The government of Nepal has not yet 
outlined any procedure for babies to exit 
the country. Regardless, US and Australian 
nationals have commissioned surrogacy 
arrangements, putting themselves at risk 
with the piquant overtones of the unforeseen 
natural calamity in Nepal opening a 
Pandora’s box of unforseen problems. 

A pragmatic solution

India, having kindled the fire of surrogacy, 
now cannot sit back and turn a blind eye. 
Considering that the commissioning mothers 

may be Indian nationals whose lives and safety 
may be at grave risk, there is a dire need for 
enactment of a wholesome law enveloping 
all current societal practices associated 
with surrogacy. While Parliament looks at 
debating the Juvenile Justice (Care and 
Protection of Children) Bill, 2014 to look at, 
inter alia, fast track intercountry adoptions, 
where a court may allow a child to be given 
in adoption to an individual, irrespective 
of his or her marital status, an immediate 
debate on practices of surrogacy must also 
be initiatied simultaneously. If, by an existing 
law made by Parliament, children from India 
are permitted to be adopted by foreigners 
irrespective of being a couple or single, 
subject to checks, clearances, permissions 
and screening by a court, a similar logic must 
prevail for surrogacy as well. The proper 
approach would be to regulate the practice 
by a clear codified law in tandem with what 
has become a societal practice. The ICMR 
Guidelines 2005, can no longer navigate 
practices with changes brought by the advent 
of time and technological advancement, 
whereby frozen fertilised embryos from 
foreign jurisdictions sent in cryogenic jars 
await surrogate wombs, and other scientific 
methods have offered hope to childless 
people. Persons, citizens or foreigners will 
not matter. The appropriate and desirable 
method would be to create a mechanism to 
judge the suitability of proposed surrogate 
parents rather than to debar all single or 
foreign persons. An existing strict and 
rigorous mechanism in existence for 
intercountry adoptions administered by the 
Central Adoption Resource Agency (CARA), 
which is now proposed to be a statutory 
body, is the ideal example to cite in support. 
Diverting persons to jurisdictions like Nepal is 
not a pragmatic solution. Unethical practices 
should not be allowed to proliferate. We 
cannot shut our thinking simply because of 
the problems. Solutions must be found and 
a law governing surrogacy, in the waiting for 
the past ten years, must give birth to a statute.

Note
1  Anil Malhotra is a practising Chandigarh-based lawyer and 

is the principal author of International Indians and the Law 
(2014) and Surrogacy in India – A law in the making (2013).
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Ireland’s surrogacy saga

International surrogacy is a new phenomenon 
and Ireland has no specific legislation in place 
to deal with issues of domestic surrogacy let 
alone cross-border surrogacy, which means that 
there is no established framework to recognise 
the rights of the surrogate child or his or her 
intending parents constitutionally, legislatively 
or from a regulatory perspective in either a 
domestic or cross-border surrogacy situation. 
From a legislative perspective, the rights of the 
cross-border surrogate child are mainly located 
under the Irish Citizenship Act 2004, the Civil 
Registration Act 2004, the Passport Act 2006, 
the Guardianship of Infants Act 1964 and the 
Status of Children Act 1987. 

The Irish Constitution, Bunreacht na 
hÉireann, enshrines, recognises and protects 
the institution of the family in Article 41:

‘41.1.1 The State recognises the Family as 
the natural primary and fundamental unit 
group of Society, and as a moral institution 
possessing inalienable and imprescriptible 
rights, antecedent and superior to all 
positive law.’

Because the surrogate child is the intended 
child of an Irish family, it is almost inevitable 
that this will give rise to further complexities, 
particularly in relation to the establishment 
of legal parenthood. However, the 31st 
Amendment of the Constitution (Children) 
Act was signed into law on 28 April 2015. 
Article 42A.1 affirms:

‘The State recognises and affirms the 
natural and imprescriptible rights of all 
children and shall, as far as is practicable, 
by its laws protect and vindicate these 
rights.’

Thus, the Constitution now recognises the 
rights of children as individuals and not merely 
as members of a family unit. Article 42A.1 
could play a significant part in establishing 
the constitutional rights of Ireland’s surrogate 
child, whether born at home or abroad, in 
future times.

However, as the law stands the Irish cross-
border surrogate child can be left in a legal 
limbo, parentless, stateless, without a guardian 
and without a passport.
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Since the millenium, the Irish authorities 
have been aware of the issues involved in 
surrogacy and sporadic attempts have been 
made to address it since 2000 when the 
Commission on Assisted Human Reproduction 
(AHR) was established by the then Minister 
for Health ‘to prepare a report on the possible 
approaches to regulate all aspects of AHR and 
the social, ethical and legal factors to be taken 
into account in determining public policy in 
the area’. The report was published in 2005 
and recommended that ‘[t]he child born 
through surrogacy should be presumed to be 
that of the commissioning couple’1 and that 
legal parentage should be rights based on the 
‘intent of reproduction’. The international 
phenomenon of surrogacy was also recognised 
by the Chairperson, Professor Dervilla 
Donnelly. However, the Report has never been 
implemented in relation to surrogacy.

In 2012, the then Minister for Justice, 
Alan Shatter, TD issued guidelines on 
‘Citizenship, Parentage, Guardianship and 
Travel Document issues in relation to Children 
born as a result of Surrogacy Arrangements 
entered into outside the State’, which provides 
guidance and outlines the legal position in this 
jurisdiction in relation to the surrogate child, 
the surrogate mother and the commissioning 
parents. The document merely clarifies the 
current legal position in relation to children 
born overseas to foreign surrogates and is 
non-binding. Foreign birth certificates may not 
be recognised under Irish law and the genetic 
father of a surrogate child has no automatic 
guardianship rights.

In 2014, Shatter introduced the draft 
Children and Family Relationships Bill 
2014, which made provisions for gestational, 
domestic altruistic surrogacy; it prohibited 
commercial surrogacy and made no proposals 
for international surrogacy. However, the 
current Minister for Justice has deleted the 
entire section on surrogacy. Responsibility 
for any future legislation in this area has 
been assigned to the Health Minister who 
has announced that it has been put on hold 
pending the 2016 General Election. The 
assignment of this task to the Department 
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of Health raises further issues in relation 
to whether the regulation of cross-border 
surrogacy comes within its competence, 
and this is likely to give rise to further 
complications. 

An Irish foreign surrogacy case

In 2013, Ireland’s first foreign surrogacy case 
EP (An Infant) v Attorney General & Ors2 came 
before the High Court and judgment was 
delivered by Abbott J. The case concerned the 
application to the court by the Irish genetic 
father of an Indian-born surrogate child, for 
the right to be declared father and guardian. 
The child was born as a result of a surrogacy 
arrangement and was conceived using in 
in vitro fertilisation (IVF) using the father’s 
sperm and an anonymous donor’s egg. The 
commissioning parents (the genetic father and 
his partner) were named as the child’s parents 
on the birth certificate issued in New Delhi 
‘under s 17 of the Registration of Births and 
Deaths Act 1969… in Sept 2010’.3

It was stated that the commissioning father 
was an Irish citizen and holds an Irish passport, 
that genetic testing had confirmed he was 
the genetic father of the child and that the 
surrogate mother was a widow. It was argued 
that in light of those facts, the child was 
entitled to Irish citizenship under the Irish 
Nationality and Citizenship Act 1956. However, 
the father was advised by the Department 
of Foreign Affairs to obtain a declaration of 
parentage from the Irish courts pursuant to 
section 35 of the Status of Children Act 1987 
before a passport could be issued. He was also 
advised to apply for an order that the passport 
be issued without the consent of the surrogate 
mother. In a communication issued by the 
Department, it was confirmed that the father 
had been provided with an emergency travel 
certificate in Delhi, which allowed him to bring 
the child to Ireland ‘in order that the required 
legal process could take place’ and that ‘no 
passport can issue until all the outstanding 
issues in relationship to citizenship and 
guardianship have been dealt with’.4

 The court ensured that the surrogate 
mother was kept fully informed of the 
proceedings and she consented to the orders 
being sought in the case. The man’s partner 
was also joined because she was involved in the 
surrogacy arrangement and because she was 
caring for the child. The Attorney General was 
joined in the first appeal to the Circuit Court 
to ensure that any order made under the 1987 
Act would be binding on States Parties.

The court decides

Abbott J in his judgment was primarily 
concerned with ascertaining that the surrogate 
mother had received legal advice from her 
Indian solicitors, had signed affidavits, was kept 
fully informed throughout and had consented 
to the orders being sought. He recognised that 
she ‘had no role as a parent other than that 
of gestational mother under the surrogacy 
arrangements in India’. He also believed she 
would not seek to play any role in relation 
to parental responsibility in the future.5 The 
surrogate mother’s consent was not required 
for the issuing of the passport to the child.

Abbott J said he was satisfied from genetic 
tests that there was a 99.99999 per cent 
probability that the man is the biological father 
of the child. He was also satisfied that the 
child’s habitual residence was with the man 
and his partner. The judge said they cared 
for the child on a daily basis and occupied 
the role of holders of parental responsibility 
for the child within the meaning of the 
relevant Brussels II bis regulations. The 
judge noted that the interests of the child 
were of paramount importance under the 
Guardianship of Infants Act 1964 and he was 
satisfied that the best interests of the child were 
to be cared for and reared in the ‘so-called de 
facto family’ of the man and his partner. He 
was also satisfied that it was in the best interests 
of the child to receive an Irish passport. The 
judge said that given the child’s age, it was not 
appropriate to seek her views. The consent of 
the surrogate mother was not required for the 
issuing of the child’s passport.

In light of his findings, Abbott J directed that 
in the course of time, the father, if appointed 
guardian, and his partner explain to the child 
‘the circumstances of her birth in an age-
appropriate way’.6 The judge held that as ‘a 
matter of considerable urgency and in the best 
interests of the child’7 that an Irish passport be 
issued. The child would then be recognised as 
an Irish citizen. 

This case clearly illustrates the problems 
and issues associated with a foreign surrogacy 
case and the reasoning behind the decision. 
The matters to be deliberated upon were 
the question of parentage, guardianship 
and citizenship, the surrogacy arrangement, 
rights of the surrogate mother, the status of 
the genetic/legal father’s female partner and 
the primary consideration given to the best 
interests of the child.

The judge clearly reached his decision 
on the basis of the genetic tests and the best 
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interests of the child. The issue of parentage 
revolved around the passport application and 
the judge was satisfied that the ‘next friend’ 
of the infant was the child’s biological father. 
Under Irish law the only person who can 
apply for a passport for a child is a parent 
or guardian. Without a passport, the child 
would be left legally parentless, stateless and 
without rights of citizenship. In recognising 
the genetic father as the legal father of the 
Indian-born surrogate child and awarding him 
guardianship rights he paved the way for the 
issuing of the passport and the recognition of 
the child’s right to nationality and citizenship 
of the state. The case is under appeal to the 
Supreme Court and judgment has not yet been 
delivered.

Ireland’s only Supreme Court surrogacy 
case

In light of the only Supreme Court decision 
on surrogacy reached in a gestational, 
domestic, altruistic case, MR and DR (suing by 
their father and next friend OR) & ors v An tArd 
Chlaraitheoir & ors,8 where it was held that 
the gestational mother is the legal mother 
of surrogate twins and not the genetic 
mother, thereby acknowledging mater semper 
certus est (motherhood is always certain). It 
is likely that similar reasoning would apply 
in EP (An Infant)9 if the Supreme Court 
reached a decision and the Indian surrogate 
mother would be recognised as the legal 
mother of the child under Irish law. The 
legal parenthood of the genetic father would 
be easier to establish by submitting DNA 
evidence, as the Indian surrogate mother was 
a widow. If his parentage is recognised under 
the Status of Children Act 1987, he can apply 
for guardianship under section 6A of the 
Guardianship of Infants Act 1964. The status 
of the de facto commissioning mother would 
be less certain. 

However, Denham CJ in her judgment in 
MR and DR10 was acutely aware of the need 
for a legislative initiative and acknowledged 
that there have been ‘statutory developments 
in other jurisdictions’ where ‘legislatures 
have recognised the need to address issues 
that now arise as a result of scientific and 
medical developments enabling children to 
be born in circumstances such as surrogacy’, 
and that Irish legislation, currently, does not 
‘address issues arising on surrogacy birth of 
children’.11 In her conclusion, she made a 
strong pronouncement on the Irish position:

‘There is a lacuna in the law as to certain 
rights, especially those of children born in 
such circumstances. Such lacuna should 
be addressed in legislation and not by 
this Court. There is clearly merit in the 
legislature addressing this lacuna and 
providing for retrospective situations of 
surrogacy’.12

Nevertheless, the Oireachtas (Irish 
legislature) displays a remarkable reluctance 
to tackle the issue comprehensively and 
the Chief Justice has declared that it is 
‘quintessentially’ a matter for them.

Notes
1 CAHR, Recommendation 33.
2 [2014] IEHC 300.
3 [2014]IEHC 300.
4 [2013] IEHC 300, 1.
5 [2013] IEHC 300, 4.
6 [2013] IEHC 300, 4.
7 [2013] IEHC 300, 4.
8 [2014] IESC 60.
9 [2013] IEHC 300.
10 [2014]  IESC 60.
11 [2014] IESC 60 para 112.
12 [2014] IESC 60 para 116.
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The Supreme Court of Israel has 
given two important judgments, in 
both of which applications relating 

to surrogate births were rejected as being 
outside the ambit of Israeli legislation.

As I hope to demonstrate, the law in 
Israel, as it relates to surrogacy and ovum 
donation, reflects a deep desire to help 
childless couples to become parents, 
alongside limitations and restrictions to 
prevent irresponsible use of reproductive 
technology, so as to protect women 
from exploitation and children from 
unsatisfactory parenting. Nevertheless, 
Israelis have taken advantage of less 
restrictive assisted reproductive technology 
(ART) regimes in other countries, where 
commercial and other interests override 
these restrictions, and the Israeli courts 
have to deal with the results.

Surrogacy law in Israel

As I pointed out in a previous article,1 
in 1996 the Knesset, Israel’s parliament, 
passed the Surrogacy Contracts (Approval 
of Contracts and Status of the Newborn) 
Law, (‘the Surrogacy Law’).2

The law provides inter alia that:
• only a married couple, male and female, 

may enter into a surrogacy contract;
• the surrogate must have already given 

birth to a child;
• the surrogate must not be related to 

either of the spouses; 
• all three of the adults must go through 

checks as to their suitability – physical, 
mental and social; and

• only after these checks have been carried 
out may they enter into a contract, 
whose terms must be approved by a 
committee consisting of medical, mental 
and social work health professionals and 
a minister of the religion to which the 
parties belong, before the process of 
implantation of gametes begins.

In order to obviate problems that might 
arise immediately after the child is born, 
section 10 of the Surrogacy Law provides 

Recent Israeli cases on the 
limits of surrogacy

that the child is at this stage handed over, 
in the presence of a welfare officer, to the 
physical custody of the proposed parents, 
and they have all the responsibilities 
and duties of custodial parents from the 
moment of birth, but that the sole legal 
guardianship of the child is granted to a 
welfare officer. 

Section 11 provides that the proposed 
parents must make an application for 
a parenting order to the Family Court 
within seven days of the birth, and that 
after receiving a report from the welfare 
officer, the court will make a parenting 
order, which grants legal guardianship to 
the proposed parents, unless the report 
states that the making of a parenting order 
would be against the best interests of the 
child. The welfare officer appointed under 
the Surrogacy Law thus has three roles:
• to supervise the handing over of the 

child by the surrogate to the proposed 
parents;

• to act as temporary legal guardian of the 
child; and

• make a report to the court prior to the 
making of a parenting order.

The Surrogacy Law does not make any 
provision for international surrogacy, nor 
does it provide for surrogacy arrangements 
for same-sex couples or for single 
parents. For this reason, a commission 
was set up to propose amendments to 
allow for supervision of international 
surrogacy agreements and to widen the 
scope of persons who can enter into 
such arrangements. The Commission 
reported in May 2012, and recommended 
that a parenting order could be made 
on the basis of international surrogacy 
agreements that would be recognised in 
Israel, subject to proof of compliance with 
the laws of the country in which the child 
was born. It was also recommended that 
a parenting order could be granted to 
a single parent or to a same sex couple. 
However, the recommendations have not 
yet been made law.
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HCJ 5771/12 Moshe and Galisko v 
Committee for Approval of Surrogacy 
Contracts 

The petitioners, a female couple, applied 
to the respondent, the Committee set up 
under the Surrogacy Contracts (Approval 
of Contracts and Status of the Newborn) 
Law 1996, for approval of a procedure 
whereby an ovum would be removed 
from one of them, who could not, for 
medical reasons become pregnant, and 
after in vitro fertilisation by donor sperm, 
would be implanted into the womb of her 
partner, so that the child would be related 
to both of them. The Committee refused.

In view of the novelty and importance of 
the legal principles involved, the Supreme 
Court, sitting as the High Court of Justice 
(which hears inter alia petitions for orders 
against administrative authorities) was 
constituted with seven justices, instead of 
the usual three justices on the bench. 

By a majority of four justices to three, 
the supreme Court dismissed the petition 
as falling outside the guidelines of the 
Surrogacy Law, and also the Ovum 
Donation Law of 2010.

The court found that the petitioners did 
not fall within the definition of ‘intended 
parents’ in the Surrogacy Law (‘a man 
and a woman who are spouses’); nor 
would the proposed arrangement comply 
with the provision that there be no family 
connection between the surrogate and the 
intended parents. In addition, the Ovum 
Donation Law requires that the recipient 
of the ovum have some medical condition 
preventing her from becoming pregnant 
other than by implantation of an ovum 
taken from a donor.

The justices in the minority suggested 
ways in which to accept the petition despite 
these limitations, including grounds based 
on finding that the limitations in the 
existing laws were too extensive and could 
be overcome by the provision of the Basic 
Law: Human Dignity and Freedom, which 
enables a court to declare unconstitutional 
provisions that are excessive in relation to 
the objectives of the legislation. 

In rejecting the suggestions by the 
minority, the justices stated that it was for 
the legislature, not the court, to consider 
any changes in the Surrogacy Law and the 
Ovum Donation Law.

ALAF 1118/14 Anonymous v Ministry of 
Welfare and others

The applicant in this case applied to the 
Family Court for an order that she be 
given the status of parent by judicial order 
to a child who was born to her niece as 
surrogate from donor sperm and a donor 
ovum. 

The applicant suffers from a medical 
condition, as result of which she is 
incapable of becoming pregnant, and 
which also precludes removing her ova. 
She entered into an oral agreement 
with her niece, whereby the niece would 
undergo the relevant procedures in India 
because such procedures are prohibited 
in Israel; the niece then returned to Israel 
where the child was born. 

The application to the Family Court was 
dismissed, and the applicant’s appeal to 
the District Court was also unsuccessful. 
The application for leave to appeal to the 
Supreme Court was treated as an appeal 
for which leave had been granted, and was 
heard also by a bench of seven justices.

The applicant relied inter alia on the 
power of the courts to make a Judicial 
Parenting Order (JPO) as approved by 
the Supreme Court in HCJ 566/11 Mamet 
Meged v Ministry of the Interior. In that case 
a male couple, who had married in the 
United States and had lived together as a 
family unit, had a child by a surrogate in 
Pennsylvania, from the sperm of one of 
them, and applied to the Israel Population 
Registry to have the other partner 
recognised as the child’s parent. They 
presented a birth certificate and a court 
order, issued in Pennsylvania, showing 
both of them as parents. The Supreme 
Court determined (also by a majority of a 
seven-member court) that on the basis of 
these documents, and also on the grounds 
of the welfare of the child, who had lived 
with the couple as part of a family unit 
since birth, demanded the making of the 
JPO as requested.

The Supreme Court was unanimous in 
rejecting the appeal. The attempt to bring 
an analogy with the Mamet Meged case 
was clearly faulty. In that case, there was 
a genetic connection between the child 
and one of the partners, there was an 
existing family unit in which the child was 
being brought up, and there were public 
documents from abroad, one of them a 
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court decision, which it was proper to 
recognise where there was no conflict with 
the welfare of the child. In the case under 
discussion, none of these considerations 
applied: there was no genetic connection; 
the niece did not want to bring the child 
up; and the applicant herself admitted that 
she was incapable of doing so, such that 
an application to adopt the child would be 
sure to fail. 

The court also emphasised that for a 
surrogacy agreement to be recognised 
under the Israeli Surrogacy Law, all 
the conditions had to be satisfied, 
including supervision by the committee, 
a psychologist, social worker and lawyer, 
so as to prevent exploitation of those 
involved and ensure proper consideration 
of the interests of the child to be born. 
Supervision is also essential to prevent 
trading in children, in the sense that any 
person who had the means could have a 
child created for him or her, and thereby 
‘buy’ the child. The public interest and 
morality required strict adherence to the 
statutory framework, and it was for the 
legislature to consider any changes to this 
framework.

The applicant sought to rely on what 
she saw as her constitutional right to be 
a parent. The court dismissed this part of 
the appeal, stating that, there was in this 
case no breach of such a right, insofar 
as it has been defined by case law in 
Israel because such a right accrues to the 
biological process, including ART, and not 
to cases like this one where a genetic or 
physiological connection was impossible.

The child was placed in foster care 
immediately after the birth; it is likely 
that the child will be adopted. If the 
applicant should be involved in the 
adoption proceedings, or to be involved 
in some way in the life of the child after 
adoption, remains to be determined by the 
competent courts. 

Conclusions

The fact that the judgments referred to 
above were given by expanded benches 
demonstrate that the Supreme Court 
attached great importance to making 
decisions in cases involving surrogacy, 
because such decisions are necessitated by 
the absence of clear precedents because of 
the novelty of technological and medical 
techniques.

For the same reason, the decisions of 
the Supreme Court reflect a recognition 
that the Surrogacy Law was intended to 
provide a statutory framework to answer 
the desire of couples, who cannot have 
children by the usual biological process, 
to take advantage of technological and 
medical advances, and at the same time 
protect all concerned – the potential 
parents, the surrogate and the child – from 
abuse, exploitation and stepping outside 
the statutory framework. Even where faced 
with a fait accompli, where advantage had 
been taken of less strict regimes, or the 
absence of laws or supervision in foreign 
countries, the Supreme Court was not 
moved from its determination to protect 
the values which formed the basis of the 
legislation in Israel, and in particular, the 
welfare of the child.

This represents a proper reluctance to 
make new judicial law in this field, and 
an understanding that the doctrine of 
separation of powers requires the courts to 
leave it to the legislature to weigh all the 
moral, legal and social ramifications of new 
reproductive technology.

Notes
1 ‘International surrogacy and same-sex partners: the 

Israeli approach’, IBA Family Law Newsletter, Vol 7 No 
4, July 2014 at p 32.

2 As far as I am aware, Israel was the first country to 
pass legislation regulating surrogacy.



INTERNATIONAL BAR ASSOCIATION  LEGAL PRACTICE DIVISION40 

DOMESTIC AND INTERNATIONAL SURROGACY IN ISRAEL: THE CURRENT LAW AND PROPOSALS FOR REFORM

Introduction

Israel was the first country in the world 
to regulate surrogacy by legislation.1 
The Surrogate Motherhood Agreements 
(Approval of Agreement and Status of 
Newborn Law) 1996 (‘the Surrogacy Law’) 
legalised gestational surrogacy agreements 
that fulfilled the conditions set out in the 
Surrogacy Law and received approval from 
a Statutory Committee (‘the Approvals 
Committee’), set up under that Law.2 For 
various reasons, including the bureaucracy 
involved and various restrictions on the use 
of the scheme, in recent years, more and 
more Israelis have entered into agreements 
with surrogate mothers abroad. In the 
absence of statutory regulation, it has 
been necessary for the Interior Ministry 
and the courts to develop the law and 
procedure applicable to recognition of the 
status of children born as a result of such 
international surrogacy arrangements. 

This short article will briefly review the 
working of the domestic surrogacy scheme 
and the law and practice in relation to 
foreign surrogacy arrangements. The review 
will include an analysis of the drawbacks of 
the current legal situation and discuss the 
various proposals for reform that have been 
put forward over the past few years.

Domestic surrogacy 

The structure of the scheme

A surrogacy agreement will only be 
approved where the parties fulfil the 
conditions set out in the Surrogacy 
Law together with those added by the 
Approvals Committee’s guidelines. Under 
the Surrogacy Law, the intended parents 
must be a husband and wife and the sperm 
used must be that of the husband. The 
egg may be that of the intended mother 
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or, where medically indicated, that of an 
egg donor, but not that of the surrogate 
mother herself. The intended mother must 
prove that she needs surrogacy for medical 
reasons. The surrogate mother must usually 
not be married3 and must not be related 
to the intended parents. All parties must 
be residents of Israel. Under the Approvals 
Committee’s guidelines, the surrogate 
mother must have previously given birth 
and must undergo a stringent physical and 
psychological examination to check her 
suitability.

The Surrogacy Law specifically allows 
for payments to be made to the surrogate 
mother to compensate her for her time and 
suffering and thus surrogacy in Israel is 
commercial. While the payments have to be 
approved by the Approvals Committee, in 
practice, this committee does not interfere 
with the sums agreed, which are determined 
by market forces. However, the Approvals 
Committee does insist that, in addition to 
the sum paid, the intended parents cover 
expenses, including the cost of separate 
legal advice, counselling for the surrogate 
mother and her children and life insurance 
premiums 

In relation to the status of the child, the 
Surrogacy Law provides for the making 
of a parenthood order, which gives the 
intended parents full legal parental status in 
relation to the child. The surrogate mother 
is not allowed to renege on the agreement 
unless circumstances have changed and 
this promotes the welfare of the child. 
The details of the surrogate mother are 
registered and the child may be given access 
to them on reaching majority, in the same 
way as adopted children may request to 
open their adoption records.

The scheme in practice

According to the Health Ministry,4 between 
the start of the scheme in 1996 and 2013, 
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there were 1,042 applications to the 
Approvals Committee and 516 children 
were born (in 408 births). Research in 
relation to applications up to 2009 reveals 
that 82 per cent of the applications were 
approved5 and that the discrepancy between 
the number of applications and the number 
of births is due to discontinuation of the 
agreement and failed attempts to secure 
a pregnancy or a miscarriage.6 Sums paid 
are around US$30,000–US$40,000 and in 
addition, agency fees of around US$10,000 
are quite common. The limited research 
that has been done reveals that most 
surrogate women have financial motives, 
but that after the birth, many of them state 
that the personal satisfaction they obtained 
from the experience was as valuable as the 
money.7

The majority of the Public Committee 
on the legal regulation of reproduction in 
Israel under the chairmanship of Professor 
Mor-Yosef (‘the Mor-Yosef Committee’)8 
took the view that, overall, the scheme 
worked well. The most vociferous criticism 
against the scheme has come from the 
homosexual community, who argue that it 
discriminates against them on the basis of 
sexual tendency. Indeed, the setting up of 
the Mor-Yosef Committee was in response to 
a petition brought by a homosexual couple 
to the High Court of Justice, claiming that 
the Surrogacy Law is unconstitutional.

Proposals for reform

However, the Mor-Yosef Committee did not 
recommend widening the current surrogacy 
scheme to men,9 as the homosexual 
community and human rights activists 
had requested. In its view, such a wide 
expansion of the scheme was undesirable 
because commercial surrogacy was an 
extreme practice designed as a solution of 
last resort for a small number of infertile 
couples.10 It expressed concern that the 
large disparity between increased demand 
and the limited supply of suitable surrogate 
mothers would lead to competition with 
infertile heterosexual couples for the 
limited number of suitable commercial 
surrogate mothers, to a substantial increase 
in prices, and to the risk that women who 
were not really suitable would be approved 
as surrogates and would thereby be harmed. 

Thus, the majority of the Mor-Yosef 
Committee proposed a via media, which 

involved setting up a parallel altruistic 
surrogacy scheme, which would be available 
to men. Under this scheme, the surrogate 
mother would receive reimbursement of 
expenses, but no compensation for her time 
and suffering. The minority of the Mor-
Yosef Committee recommended completely 
abolishing the commercial scheme and 
replacing it with an altruistic scheme for 
all intended parents. This approach avoids 
discrimination against homosexual men, 
but does not provide any solution for them.

Yet, despite the Mor-Yosef Committee’s 
unanimous opposition to significant 
expansion of the current scheme, in July 
2014, the Minister of Health introduced 
into the Knesset the Surrogate Motherhood 
Agreements (Approval of Agreement and 
Status of Newborn Law) Amendment (No 
2) Bill (‘the Amendment Bill’), which 
would allow men to use the surrogacy 
scheme. The dispersal of the Knesset in 
November 2014 and subsequent elections 
prevented enactment of the Amendment 
Bill. Since the ultra-Orthodox religious 
parties are now in the coalition, the 
reform proposal will not be revived in the 
foreseeable future. However, the petition 
to the High Court of Justice against the 
current scheme has been reactivated. Thus, 
that court will have to decide whether to 
accept the argument that the distinction 
between men and women in the surrogacy 
scheme is legitimate, on the basis that, for 
the women who use the scheme, surrogacy 
is a method of overcoming physiological 
defects or other medical problems, which 
prevent them from undergoing a pregnancy 
without risk to their health.

International surrogacy

The current legal situation

Over the last few years, more and more 
Israeli couples have turned to foreign 
surrogacy. In 2013, 169 babies were born 
to Israelis from foreign surrogate mothers. 
Around half of these were homosexual male 
couples or single men who, as seen above, 
are unable to use the Israeli surrogacy 
scheme. Most of the others are heterosexual 
married couples, who presumably wish to 
avoid the stringent screening and time-
consuming bureaucracy involved in the 
Israeli scheme, and sometimes to save 
money. The most popular countries among 
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Israelis who turn to foreign surrogacy have 
been the United States, India, Georgia, 
Armenia, Thailand and recently, Nepal.

Since foreign surrogacy agreements are 
not governed by the Surrogacy Law, the 
Interior Ministry developed a practice 
to deal with these cases, which reflects 
its view as to the general principles of 
determining parenthood and its concern 
to prevent illegal trafficking in children. 
Under this practice, the intended parents 
have to produce documents evidencing the 
surrogacy agreement, its legality under the 
foreign law and the birth mother’s consent 
to the child’s removal to Israel. 

In addition, one of the intended parents 
of the child has to bring proof that he or 
she is the biological parent of the child 
before the child can be allowed to enter 
the country. This involves obtaining a court 
order allowing genetic testing. Then, a 
DNA sample (usually saliva) is taken from 
the child in the foreign country and sent 
to Israel to check that it matches the DNA 
sample of the intended father or mother. 
Once biological paternity or maternity is 
proven, the biological parent is registered 
as the parent and can bring the child to 
Israel, because citizenship is based on 
biological parentage, irrespective of marital 
status. The partner of the biological parent 
(whether homosexual or heterosexual) can 
then obtain a parenthood order in relation 
to the child.11

The High Court of Justice rejected 
a petition by a homosexual couple to 
allow them to bring their child to Israel 
on the basis of a birth certificate in their 
joint names, which had been issued by 
the authorities in Pennsylvania.12 The 
High Court of Justice held that the 
child’s citizenship is based on biological 
parenthood and that this can only be 
proven by genetic testing. However, the 
majority of that court did hold that the 
partner of the biological father can be 
registered as the father of the child on 
the basis of the foreign birth certificate, 
without the need to adopt the child or 
obtain a parenthood order in respect 
of him. Nonetheless, since registration 
does not create rights, the High Court of 
Justice urged the parties to also apply for a 
parenthood order. 

There are a number of technical 
problems resulting from the Interior 
Ministry’s procedure. The first is that of 
time. The parents (or at least one of them) 

and the newborn child have to stay in 
the foreign country for a few weeks until 
parentage is proven. Another problem 
is the hardship caused to the surrogate 
mother by the requirement that she travel 
(sometimes a long journey) to the Israeli 
consulate shortly after the birth. 

However, perhaps the most substantive 
problem is the lack of supervision of the 
whole process. There is no screening of 
intended parents or surrogate mothers, in 
stark contrast to the domestic scheme. In 
particular, there is no method of checking 
ex ante that the surrogate mother gave 
informed and voluntary consent to the 
surrogacy process. Moreover, there is no 
supervision of the practices and conditions 
in the foreign clinics where surrogate 
mothers are treated and give birth. 

Indeed, the material presented to the 
Mor-Yosef Committee included evidence 
presented by the legal staff of the Interior 
Ministry relating to the exploitation of 
foreign surrogate women and the difficulty 
in relying on foreign documentation. 
That committee makes a number of 
recommendations designed to improve the 
situation, while recognising the need for an 
international convention that will regulate 
international surrogacy arrangements.13 
The main recommendation is to set up an 
inter-departmental committee to approve 
foreign surrogacy clinics that meet required 
standards. In relation to babies born in 
these clinics, the procedure for obtaining 
recognition in Israel would be made 
simpler. In addition, use of non-authorised 
clinics would be discouraged by making it a 
criminal offence to act as an agent for non-
authorised clinics and by forbidding Israeli 
doctors from being involved in any way in 
these clinics.

Again, the Amendment Bill went much 
further than the recommendations of the 
Mor-Yosef Committee. This bill contains 
detailed regulation of international 
surrogacy. In particular, all foreign 
surrogacy arrangements would have to 
be undertaken via an accredited agency 
or approved by a central committee. 
The process would involve screening the 
applicants and granting recognition to 
foreign clinics that fulfilled designated 
criteria. Entering into a surrogacy 
arrangement outside the framework 
provided for in the Amendment Bill would 
be a criminal offence. Criticism was levied 
against the increase in commercialisation 
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that would result from the accreditation 
of profit-making agencies and the increase 
in bureaucracy. Some have also expressed 
concern about imposing criminal liability 
on the intended parents themselves. 

As mentioned above, the Amendment 
Bill was not enacted because of the General 
Elections. It is not known whether there are 
any plans to revive the attempt to regulate 
international surrogacy. 

Summary and conclusions

The Israeli approach to both domestic and 
international surrogacy is likely to seem 
very liberal to many Western readers, and 
certainly those from Western Europe, 
where commercial surrogacy is completely 
forbidden. The background to the current 
position is the recognition of the right to 
parenthood as a basic, fundamental and 
constitutional right,14 which in turn reflects 
the centrality of procreation in Israeli 
society.15A number of explanations for 
the latter phenomenon have been given 
by sociologists. These include religious, 
political, historical and security reasons.16 

Nonetheless, despite the clear pro-natalist 
policy, the domestic surrogacy scheme 
makes a conscious attempt to protect 
the interests of the surrogate mother 
and the child to be born. While there is 
clearly room to strengthen the protection 
of the surrogate mother,17 the available 
evidence suggests that the scheme has 
created a reasonable balance between the 
interests of the various parties involved, 
largely because of stringent screening.18 
However, it is far from clear that it would 
be possible to maintain such a balance if 
the scheme were expanded significantly, 
which would inevitably lead to increased 
commercialisation.

In relation to international surrogacy, the 
law reform proposals put forward in Israel 
are relevant to all states whose citizens make 
surrogacy arrangements abroad. Particularly 
important is the recognition that there is a 
need for some kind of immediate unilateral 
regulation, without waiting for multilateral 
initiatives that seem unlikely to bear fruit in 
the near future. 

The main objectives of unilateral 
regulation should be to protect surrogate 
mothers in foreign countries and to protect 
the rights and welfare of the children born. 
There are two main formidable difficulties 
in achieving these objectives by unilateral 

regulation. The first is the practical 
problem of supervising what is happening 
on a daily basis in foreign clinics. The 
second is the difficulty in devising effective 
sanctions against improper practices 
without prejudicing the welfare of the 
children already born.19 In my view, there 
is much to be said for starting gradually 
with a scheme to encourage the use 
of clinics that have been approved, as 
recommended by the Mor-Yosef Committee, 
without outlawing the use of other clinics. 
It is to be hoped that the very process of 
approving clinics will lead to cooperation 
from the authorities in the ‘sending’ states, 
who fear a reduction in the income that 
surrogacy brings, and that this will lead 
to improvements in the standards and 
elimination of the worst abuses. If this hope 
proves to be naïve, then it will be necessary 
to consider the practicability of more 
drastic measures. 

Finally, there is a need to ensure some 
form of registration of egg donations. 
Children should be able to receive non-
identifying information about their genetic 
parents, which should include some medical 
information. In addition, identifying 
information should be available to the 
authorities to prevent sibling marriages and 
to enable donors to be contacted in the 
event of medical need. Again, the question 
is how to enforce such registration. One 
possibility would be to impose an obligation 
on clinics to ensure that they have this 
information before implanting the egg 
and to pass their records on directly to the 
national authorities of the receiving state as 
part of the registration process. 
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The Malaysian government has, in recent 
years, identified the health tourism 
industry, including reproductive 

treatment, as one of the national key 
economic areas for promotion by the 
Malaysian Healthcare Tourism Council1 for 
increasing revenue for the country.

Here in Malaysia, modern medical 
reproductive technologies have become 
readily available to assist couples with 
infertility issues. The cost of such treatment 
is low compared to neighbouring countries. 
The medical tourism boom has resulted in 
the mushrooming of local fertility clinics 
offering reproductive medicine, fertility 
treatment (eg, artificial insemination (AI), in 
vitro fertilisation (IVF), gamete intrafallopian 
transfer (GIFT), zygote intrafallopian 
transfer (ZIFT), intracytoplasmic sperm 
injection (ICSI)) in our big cities. However, 
there is a lack of proper legislation and the 
reproductive industry is woefully unregulated. 

In the context of surrogacy, as infertility is 
perceived as a social stigma, not many couples 
are willing to come forward to share their 
experiences. Unsurprisingly, there is a lack of 
publicly available statistics on the surrogacy 
industry, be it commercial or altruistic. 

In 2006, the Malaysian Medical Association2 
produced guidelines for assisted reproduction 
and on the subject of surrogacy, there is only 
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one paragraph, which is reproduced in full below. 
‘12. SURROGACY
In a surrogate arrangement a woman 
agrees to become pregnant and bear a 
child for another person/persons and to 
surrender it at birth. The above practice 
is not acceptable to most of the major 
religions in this country. Such a surrogate 
pregnancy can also potentially lead to 
many legal dilemmas for the persons 
involved’.

Malaysian Medical Council (MMC) guidelines 
also state that the use of assisted reproductive 
technology (ART) is a prohibited practice 
and ethically unacceptable for unmarried 
couples. Malaysia does not recognise same-sex 
marriages.

In 2009, the Health Ministry initiated the 
proposed Assisted Reproductive Technology 
Technique Services Act to address issues such 
as surrogacy, sperm and egg banking and 
sperm donation in consultation with various 
stakeholders, including religious groups, 
non-governmental organisations, doctors and 
government ministries. 

Although no legislation is yet in place, 
the Standards for Assisted Reproductive 
Technology (ART)3 provides some guidance 
on the ‘minimum standards required for 
any ART facility operating in Malaysia’. The 
other act of relevance is the Human Tissues 
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Act 1974, which was based on the United 
Kingdom Human Tissues Act 1961.4 However, 
the Human Tissues Act 1974 does not deal 
with human reproductive technologies, 
licensing of ART centres or with the manner 
of storage/disposal of gametes or embryos 
with the attendant moral, ethical and 
psychological issues. 

In Malaysia, any proposed ART statute 
would need to consider the added complexity 
of the dual legal system for Muslims and non-
Muslims. This is because personal law (family 
law) for Muslims is governed by Sharia law, 
whereas non-Muslims are governed by civil 
law.5 

Apart from this, for those professing the 
Islamic and Catholic faith, involvement of 
third parties in the reproductive process 
in a legally binding marriage of a couple 
is prohibited. In Islam, there is the added 
dimension of potential confusion caused 
to inheritance laws, which required the 
determination of a bloodline for inheritance 
rights. The National Council of Islamic 
Religious Affairs, on 12 June 2008, issued a 
fatwa prohibiting surrogacy6 for Muslims.

This article’s focus will be on the civil law 
surrogacy position vis-à-vis non-Muslims. 

Surrogacy and non-Muslims

In Malaysia, any surrogacy arrangement 
relating to the status of a child born as a result 
of a surrogacy arrangement remains unclear 
and there have been no reported Malaysian 
cases on surrogacy arrangements. A child 
who is born under a surrogacy agreement in 
Malaysia where the parties are non-Muslims 
would be governed by existing Malaysian 
legislation. 

A commissioning couple engaging a 
surrogate who is implanted with third-party 
sperm and ova may be faced with some of the 
following issues:
• Which mother is legally recognised under 

the law – the mother who donates the ova 
or the surrogate?

• What is the status of the resulting child 
born?

• Are surrogacy agreements enforceable? 

Married Malaysian surrogate

A surrogate mother who is married7 is 
considered to be the legal mother of the child 
and her husband, the father of the child, 
based on section 112 of the Evidence Act 
1950,8 which provides:

‘The fact that any person was born during 
the continuance of a valid marriage 
between his mother and any man,… 
shall be conclusive proof that he is the 
legitimate son of that man’.

This results in favour of the surrogate mother 
who decides to keep the child. The present 
laws provide her with sufficient recognition 
and protection of her rights as a mother over 
that child whose citizenship would follow the 
surrogate’s husband.

Unmarried Malaysian surrogate

In the second scenario of an unmarried 
Malaysian surrogate mother, the child born 
is illegitimate. The surrogate holds sole 
guardianship and custodial rights and the 
child’s citizenship would follow hers.9 The 
commissioning father as the biological father 
is not vested with any rights over the child. 

Adoption

However, if the surrogate mother is willing to 
give up the child, the commissioning parents 
(and natural father) may then adopt the 
child. Section 2 of the Adoption Act 1952 
provides that: ‘“Father” in relation to an 
illegitimate child means the natural father’. 
In a proposed adoption, the written consent 
of the surrogate mother is required and the 
child and proposed adoptive parents must 
be ordinarily resident in West Malaysia.10 
Payment or reward in consideration of the 
adoption of the child is forbidden under 
section 6(c) of the Adoption Act 1952.

Hence, the fees to be paid to the mother of 
a child to be given up for adoption are limited 
to pregnancy- and birth-related medical 
expenses. Any sums paid for the child that are 
not sanctioned by the court may jeopardise 
the prospects of any proposed adoption. 

Based on the above, for a commissioning 
couple to acquire legal rights over the child 
born out of surrogacy, an adoption order is 
required. However, an adoption order would 
not automatically confer Malaysian citizenship 
upon the resulting child.

Citizenship

A child born in Malaysia to a surrogate 
who is stateless, would likewise inherit her 
statelessness. This legal dimension of the 
child’s citizenship requires consideration. In 
the case of Malaysian commissioning parents, 
an application for citizenship may be made 
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for the child under Article 15A of the Federal 
Constitution. However, this is at the discretion 
of the Malaysian Home Minister, to be 
exercised based on certain guiding factors.11 

Non-Malaysian commissioning parents 
would need to ascertain the legal position 
for citizenship in their respective home 
countries to avoid the citizenship quandary 
as illustrated by the Indian experience of the 
Baby Manji case.12

The child’s birth certificate

There have been instances of commissioning 
parents acting in concert with the surrogate 
to falsify the registration and birth of the 
child to reflect the commissioning parents’ 
name (instead of the surrogate mother’s). 
In Malaysia, this is a criminal act under 
section 466 of the Penal Code that carries a 
maximum seven-year prison sentence or fine.

Legality of surrogacy agreements

Any surrogacy agreement made between the 
commissioning parents and the surrogate 
mother may be rendered void for being 
against public policy under section 24(e) of 
the Contracts Act 1950, which provides that, 
‘the court regards it as immoral, or opposed 
to public policy… Every agreement of which 
the object or consideration is unlawful is 
void’. 

The issue has yet to be tested in the local 
courts. As it stands, the law leans in favour 
of the surrogate who would be under no 
contractual obligation to hand over the baby 
to the commissioning parents. Thus, any 
claim for damages by the commissioning 
parents for breach of a surrogacy contract for 
expenses incurred would have poor prospects 
of success. There is every likelihood that the 
Malaysian courts may adopt the reasoning 
used in Baby M13 to strike down the surrogacy 
contract where the surrogate mother had 
formed a psychological tie to the baby and 
chose not to honour the agreement. The 
court in Baby M found the said agreement to 
be against public policy saying: ‘This is the 
sale of a child, or at the very least, the sale 
of a mother’s right to her child… Almost 
every evil that prompted the prohibition on 
the payment of money in connection with 
adoptions exists here’.

Possible maintenance claims by a 
surrogate mother

In the event a surrogacy contract is held 
unenforceable by the commissioning parents, 
there remains the possibility of a surrogate 
mother seeking maintenance of the child 
against the commissioning father, relying 
on section 3(2) of the Married Women and 
Children (Maintenance) Act 1950, which 
provides:

‘If any person neglects or refuses to 
maintain an illegitimate child of his which is 
unable to maintain itself, a court upon due 
proof thereof, may order such person to make 
such monthly allowance, as the court deems 
reasonable.’

This provision was considered in Koh Lai 
Kiow v Low Nam Hui [2005] 3 CLJ 139, where 
the court held that a mother would need 
to prove by extrinsic evidence (eg, DNA 
testing) that the father is the biological father 
of the child. Once established, the father 
could be ordered to pay a reasonable sum 
of maintenance depending on the facts of 
each case.

If the surrogate mother is non-Malaysian 
and delivers the baby in Malaysia

This course of action should be approached 
with extreme caution. Due to the lack of 
a regulatory body to oversee surrogacy 
arrangements, this may open the floodgates 
to commercial exploitation of marginalised 
foreign women. In Malaysia, the provisions 
of the Anti-Trafficking in Persons Act 2007, 
needs to be considered in the context of 
foreign surrogates being flown into the 
country by commissioning parents.

Section 12 of the Anti-Trafficking in 
Persons Act 2007 states:

‘Any person, who traffics in persons not 
being a child, for the purpose of exploitation, 
be punished with imprisonment for a 
term not exceeding fifteen years, and 
shall also be liable to fine’. 

Section 2 defines ‘exploitation’ as ‘all 
forms of sexual exploitation, forced labour 
or services, slavery or practices similar to 
slavery, servitude, any illegal activity or the 
removal of human organs.’ ‘Trafficking in 
persons’ is defined as ‘all actions involved in 
acquiring or maintaining the labour or services 
of a person through coercion, and includes the 
act of recruiting, conveying, transferring, 
harbouring, providing or receiving a person 
for the purposes of this Act’.
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The other relevant provisions are sections 
13 to 19 of the Anti-Trafficking in Persons Act 
2007. There are additional legal pitfalls for 
commissioning parents to avoid contravening, 
inter alia, that:
• the foreign surrogate is not a trafficked 

person;
• they have not been coerced to provide the 

surrogacy services. Studies have indicated 
that economics is the primary motivation 
and surrogates come from lower class 
women of colour;14 or

• they have not been coerced to travel to 
Malaysia. 
The surrogate must not travel using 

fraudulent travel/identity documents.15 
Breaches of the Anti-Trafficking in Persons 
Act 2007 attract severe penalties, which 
include heavy prison terms and substantial 
fines. Section 16 of the said act also provides 
that the consent of the trafficked person 
is not a defence under a prosecution 
under the act. As addressed in the earlier 
paragraphs, any child born in Malaysia of a 
foreign surrogate mother would inherit her 
nationality (if she is unmarried). 

Conclusion

Approximately 15 per cent of the Malaysian 
population16 are unable to have children. 
A Sin Chew Daily news item dated 12 July 
2009 referred to a United Nations report, 
stating that the country’s fertility rate had 
dropped from 3.6 babies per couple in 1990 
to 2.6 babies. The article quoted the Health 
Minister Liow Tiong Lai who said: ‘Many of 
the couples will remain childless unless they 
are helped using the ‘assisted reproductive 
technology’ technique’, Liow said between 
10 and 15 per cent of childless couples in the 
country, aged between 30 and 40, had fertility 
problems (AFP).’17

Due to the benefits that it offers to infertile 
couples, ART technology and surrogacy are 
permanent features of the Malaysian medical 
landscape. Regrettably, the Malaysian legal 
position for surrogacy arrangements remains 
rudimentary. Comprehensive legislation 
is needed to keep abreast of the progress 
of modern reproductive technology to 
address the myriad complex issues. These 
issues include, inter alia, the legal status of 
the commissioning couple, the surrogate, 
the resulting child, the gamete donors, sex 
selection, storage/disposal of spare embryos, 
remedies for breakdown in the surrogacy 
arrangement, refusal of commissioning 

parents to take the child if born with 
disabilities, the possibility of death of one or 
both of the commissioning parents and/or 
unsuccessful outcomes. 

The human aspect should not be forgotten 
as the pregnancy results in an intimate 
psychological bonding between the surrogate 
and the child. In many other countries 
(eg, Australia), where altruistic surrogacy 
is permitted, criminal background checks, 
psychological assessment and counselling are 
a mandatory and integral part of the process 
for the commissioning parents and the 
surrogate (and her partner). 

Malaysia has yet to take any firm position 
vis-à-vis commercial and/or altruistic 
surrogacy. This is in stark contrast with 
neighbouring Thailand, which has, since 30 
July 2015,18 banned commercial surrogacy 
for foreigners and same-sex couples under 
the Protection of Children Born from 
Assisted Reproductive Technologies Act. This 
development arose from the controversial 
Baby Gammy case,19 where an Australian 
commissioning couple had abandoned one 
twin born with a hole in the heart and Down’s 
syndrome while taking the normal baby girl. 
The commissioning father, David Farnell, was 
also reportedly a child sex abuser. 

Clearly, inaction can no longer be an 
option. The Malaysian government is urged to 
resume legislative efforts for comprehensive 
regulation and consistent monitoring of 
reproductive medicine practices in the 
areas of IVF/surrogacy procedures and bio-
medical/embryo research in order to provide 
certainty as to the rights and obligations of 
parties to a surrogacy. Non-legislation creates 
a dangerous legal lacuna in which the rights 
of the commissioning parents, surrogate 
and the resulting child remain unprotected, 
leading to potentially devastating outcomes 
for the parties concerned. 
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available at: www.mysinchew.com/node/27091#sthash.
rIA0MuPM.dpuf.

18 Available at: www.bangkokpost.com/news/
general/638264/law-banning-commercial-surrogacy-takes-
effect.

19 Available at: www.theguardian.com/world/2014/aug/07/
gammy-child-protection-officers-contact-australian-couple.

This paper will summarise New Zealand’s 
approach to both domestic surrogacy 
and the increasing phenomenon of 

international surrogacy arrangements.

Domestic surrogacy

Surrogacy itself is not illegal in New Zealand, 
but a surrogacy arrangement is deemed by 
law unenforceable.1 Commercial surrogacy 
is prohibited but compassionate surrogacy 
is allowed, subject to regulation, where the 
pregnancy is a result of assisted reproductive 
techniques. If the procedure is undertaken 
at a fertility clinic, then the involved parties 
are required to seek consent from a National 
Ethics Committee that meets five times a year. 
Applications to that committee must comply 
with guidelines that establish:
• the health and wellbeing of the child to be 

born must be an important consideration;
• that the intended legal mother has the 

medical condition that prevents pregnancy or 
makes pregnancy potentially damaging to her 
or

• the applicants have a medical diagnosis 
of unexplained infertility that has not 

responded to other treatments.
The Ethics Committee considers applications 
on a case-by-case basis. Each application must 
be accompanied by a written report from 
counsellors engaged by both the intended 
parents and the birth parents and includes a 
report of a joint counselling session. All parties 
must receive independent legal advice and the 
nature of that advice must be reported to the 
Ethics Committee. If granted, the approval is 
valid for three years.

Most of the surrogacy applications that come 
before the Ethics Committee are gestational 
surrogacy arrangements. They may involve the 
use of a donor egg or a donated embryo.

If the pregnancy is successful, as with most 
other jurisdictions, the woman who gives birth 
to the child is the legal mother. This rule 
applies even if the ovum or embryo is donated. 
The birth mother’s consenting partner to the 
procedure is deemed to be the other legal 
parent.

That other legal parent may be a same-
sex partner or spouse.2 Donor insemination 
(including home inseminations), donor 
egg, donor sperm and embryo transfers are 
all defined as assisted human reproduction 
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(AHR) procedures and so parental status is 
determined by the Status of Children Act.

As a consequence, the child’s first birth 
certificate will record the legal parents, not 
the intended parents. To transfer parentage, 
the intended parents must apply to adopt the 
child after birth. The Adoption Act 1955 has 
been resuscitated as an increasing number of 
applications come before the Family Court 
in respect of children born via surrogacy 
arrangements. New Zealand legalised same-sex 
marriages in 2013 and so married same-sex 
partners may now apply to adopt. The adoption 
order will generate a second birth certificate, 
which is registered with Births, Deaths and 
Marriages. The intended parents will be 
recorded as the only legal parents on that 
document. As a result of the adoption order, 
the child, wherever born, will acquire New 
Zealand citizenship.

In summary, the legal road map that 
applies in relation to a domestic surrogacy 
arrangement requires the parties to traverse 
three separate highways, the Human Assisted 
Reproductive Technology Act, the Status 
of Children Act and the Adoption Act. 
International surrogacy situations require the 
intended parents to traverse a more complex 
path that involves immigration and citizenship 
legislation.

Cross-border surrogacy cases

Like many other hopeful parents, New 
Zealanders are also looking beyond their own 
borders to create a family. The disconnect 
for New Zealanders is that pursuing an 
international surrogacy path usually involves 
payment for surrogacy services and possibly for 
the gametes. Primarily it is the unavailability 
of altruistic surrogates and the limited pool of 
available egg donors that triggers the overseas 
enquiry.

For New Zealanders, legal issues arise 
because, irrespective of the law of the country 
in which the child is born, the child’s legal 
status will be determined by application of 
New Zealand law, in particular the Status 
of Children Act. This means that a proven 
genetic relationship will not suffice to confer 
recognised legal parentage on a commissioning 
parent. Neither will registration on the foreign 
birth certificate (even if the result of a pre-
birth court order confers recognised legal 
parentage). A permanent parent and child 
legal relationship will only be recognised 
following the making of an adoption order.

Further, eligibility for New Zealand citizenship 

does not automatically follow just because a 
genetic relationship exists, or if the legal parent 
relationship has been established by a legal 
process in the foreign jurisdiction.

What this means is that intending parents 
wishing to return to New Zealand with a 
surrogate born child must first obtain a visitor’s 
visa to enable them to enter New Zealand 
to pursue the adoption. The child will not 
be issued a New Zealand passport until the 
adoption order is granted, so the parties must 
be able to obtain a travel document from the 
foreign jurisdiction.

As the number of offshore surrogacy cases 
has increased, the relevant government 
agencies have cooperated to develop a pathway 
which, if observed, will generally ensure that 
the intended parents are rewarded by the 
grant of a visitor’s visa. The protocol requires 
engagement with Immigration, the Department 
of Internal Affairs (responsible for citizenship) 
and Child, Youth and Family before the birth 
and increasingly, even before a pregnancy 
has occurred. It is now common for intended 
parents to advise one of the agencies and 
provide consent to the sharing of information 
of their intention to undertake a surrogacy 
in a disclosed foreign jurisdiction. At an early 
point, the intending parties can engage with 
Child, Youth and Family to ensure that there 
are no criminal, medical or family issues that 
might subsequently prevent Child, Youth and 
Family from supporting subsequent adoption 
application.

Once a pregnancy is confirmed, led by 
the international surrogacy team at Child, 
Youth and Family, relevant information will be 
collated for a briefing paper for the Minister of 
Immigration. For every report for the minister 
the intended parents will have to provide:
• information about their relationship, 

citizenship status, and so on;
• details of the surrogacy arrangements 

including a signed copy of the surrogacy 
agreement; and

• a preliminary assessment from Child, Youth 
and Family in relation to their adoption 
profile.

If approval for the grant of a visa is given by the 
Minister of Immigration when applying for the 
visa, evidence of a genetic connection with one 
of the intended parents must be supplied by 
an approved DNA tester. In addition, written 
consent to an adoption process must have been 
given by the birth mother.3
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Emerging issues

Because of the increased numbers of surrogate-
born children, the relevant government 
agencies have developed a clear and detailed 
map for travellers through this complex 
territory. In the majority of cases, there has 
been a genetic connection with one of the 
intended New Zealand parents, usually the 
father. The situation becomes more complex 
where there is no genetic connection with the 
intended parent or parents. There is no public 
policy statement about how such cases will be 
reviewed.

The other issue is the lack of access 
to information about the donors from 
foreign clinics. New Zealand law provides 
for a register known as the Human Assisted 
Reproductive Technology (HART) register of 
information about any donor-born children. 
This information is detailed and identifies 
the donor. It is available to the child at 18 on 
request, or with parental consent from the age 
of 16.

Many of the travelling New Zealanders are 
not aware of, or unable to access that same 
detailed information from commercial donor 
banks. Accordingly, there is a mismatch of 
policy and practice in relation to children born 
as a result of donated gametes in New Zealand 
versus those created overseas. Access to that 
genetic information is seen by New Zealand 
policymakers as an important part of a child’s 
identity and a right that has been enshrined in 
our legislation.

There is also a perceived inconsistency 
between practices that are prohibited in this 
country, yet lawful in the foreign jurisdiction, 

that is, payment for surrogacy services. Is it a 
breach of public policy to grant an adoption 
order in such circumstances? The short answer 
is that the HART legislation does not extend 
to assisted reproductive technology (ART) 
procedures (including surrogacy) that are 
arranged and carried out overseas. The general 
principle is that unless a New Zealand statute 
expressly states that it has extra-territorial 
application, a citizen cannot be tried in New 
Zealand courts for engaging in conduct that is 
lawful in the other jurisdiction. The prohibition 
of commercial surrogacy applies therefore, only 
within the territorial limits within New Zealand. 
Compare this to Australia where, in three states, 
the prohibition on commercial surrogacy 
arrangements is expressly stated to apply with 
extra-territorial effect.

The real question is whether New Zealand 
will move to legislate in this area. Currently, 
it is not high on the political agenda and, 
unfortunately, unlikely to be prioritised unless 
there is a scandal of baby Gammy dimensions 
affecting New Zealand parents. Currently the 
law is working. Existing legislation has enough 
flexibility to address the rights of all the parties. 
It is operational but it is not ideal. Regulation 
could create greater certainty for new citizens 
and their children.

Notes
1 Section 14 of the Human Assisted Reproductive Technology 

Act (HART).
2 The Status of Children Act is the Act that defines legal 

parenthood. Part 2 was inserted in 2005 to deal specially 
with the status of children born as a result of AHR 
procedures.

3 The consent must comply with the strict New Zealand rules 
in relation to execution of consent documents. If necessary, 
documents must be translated into the language of the 
birth parents.
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HIM OR HER OVER TO THE INTENDED PARENTS

One of the major controversies of 
Russian surrogacy law is that the 
surrogate mother holds exclusive 

power whether or not to give her permission 
to the intended parents to register a child 
under their names. The commissioning 
parents might find themselves in a vulnerable 
position, being dependent on the surrogate 
mother’s decision.

Article 51 of the Family Code of the 
Russian Federation1 explicitly states that the 
registration of a child by the commissioning 
parents shall be accompanied by the written 
permission of the surrogate mother of a child. 
Furthermore, according to Article 16 of the 
Law on Acts of Civil Statuses, such permission 
shall be given only after the child’s birth and 
certified by the medical institution.2 In other 
words, the surrogate mother’s permission 
given on the child’s birth is a necessary 
condition for the child to be registered 
under the names of the commissioning 
parents. Any other documents, including 
the surrogacy contract, signed and given 
by the surrogate mother before the child’s 
birth, are not acceptable. Intended parents 
should not be tricked with promissory notes 
of any kind, even if they explicitly state the 
surrogate mother’s permission. However, 
once the permission that complies with the 
requirements of Article 16 of the Law on 
Acts of Civil Statuses has been given by the 
surrogate mother, the spouses’ parental rights 
may not be contested.3  

It should be noted that there are no legally 
binding instruments that might force the 
surrogate mother to give her permission. If 
she decides to register the child under her 
name, the Russian authorities will not prevent 
her from doing so. 

The couple may seek remedy in court, but 
in the majority of cases, courts are reluctant 
to award the parental rights over the child to 
the commissioning parents. In this regard, 
we would refer to Order No 880-0 of the 
Constitutional Court dated 15 May 2012,4 
where the court refused to admit the petition 
of the commissioning parents for recognition 
of their parental rights, prioritising the rights 
of the surrogate mother as a woman that gave 
birth to a child. 

In this course, the legislators should be 
guided by the principle of the best interests of the 
child and amend current laws by putting the 
rights of the commissioning parents above the 
rights of the surrogate mother.

Russian law, unlike legislation in the 
majority of European countries, allows single 
women and cohabiting couples to undertake 
a surrogacy programme on the same basis 
as married couples.5 Furthermore, the costs 
are comparably reasonable and procedures 
are simplified. Therefore, notwithstanding 
the potential risk that the surrogate mother 
might leave the baby, the Russian jurisdiction 
is known as being favourable for assisted 
reproductive technology (ART) treatment.

Notes
1 Article 51 of the Family Code of the Russian Federation, 

at p 4; available at: http://logos-pravo.ru/page.
php?id=2170.

2 Article 16 of the Law on Acts of Civil Statuses, p 5; 
available at: www.consultant.ru/document/cons_doc_LA
W_16758/335a5c2973bfa4e51db27892391be3a08154d4
dc.

3 Article 52 of the Family Code of the Russian Federation, 
at p 3.

4 Order No 880-0 of the Constitutional Court dated 15 May 
2012; available at: http://lawru.info/dok/2012/06/19/
n21593.htm.

5 Article 55 of the Federal Law No 323-ɸ3 ‘On Fundamental 
Principles of the health protection of the citizens of 
Russian Federation, at p 3; available at: www.consultant.
ru/document/cons_doc_LAW_121895/3b0e0cbbd6f1b1a
07c0b0b3d4df406a2ecf108a1.
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Surrogacy agreements in South Africa 
are regulated through Chapter 19 of the 
Children’s Act (as amended) (the ‘Act’).1 

Section 294 of the Act is entitled ‘genetic origin 
of the child’ and provides that:

‘No surrogate motherhood agreement is 
valid unless the conception of the child 
contemplated in the agreement is to be 
effected by the use of the gametes of both 
commissioning parents or, if that is not 
possible sue to biological, medical or other 
valid reasons, the gamete of at least one of 
the commissioning parents, or where the 
commissioning parent is a single person, 
the gamete of that person’.

The basis for the inclusion of section 294 into 
the Act was that it would be in the best interests 
of all the parties concerned and, in particular, 
the child to be born of the agreement, if they 
were genetically related to at least one of his/
her commissioning parents.2 It was further 
suggested that the inclusion of section 294 
would ‘restrict undesirable practices such 
as shopping around with a view to creating 
children with particular characteristics’ and 
would prevent donor surrogacy agreements 
that gave rise to arrangements akin to adoption, 
which was already regulated by South African 
law.3

Unfortunately, in practice, the impact of 
section 294 is that single infertile persons 
and infertile couples are unable to enter 
surrogacy agreements in South Africa as 
they are incapable of providing a gamete 
for the purposes of conception.4 While the 
constitutional muster of this has raised many 
a scholarly eyebrow since the promulgation 
of the Act, the necessity of a genetic link 
between the intended parent(s) and the child 
to be born of the agreement has only recently 
been challenged in South African courts 

when a 54-year-old infertile female divorcee 
approached the court and requested that the 
requirement be abandoned after she had 
undergone 18 failed in vitro fertilisation (IVF) 
treatments and two miscarriages since 2011 
and was excluded from entering a surrogacy 
agreement as she was unable to contribute a 
gamete to the process of conception.5

The applicant argued that as a result of 
section 294, a number of her rights (and those 
of other infertile persons), as guaranteed in 
the South African Constitution, including, but 
not limited to, her right to equality and dignity 
had been violated.6 Up until her divorce, she 
had used her husband’s sperm for the IVF 
treatments. She was joined in her application 
by the Surrogacy Advisory Group, as well as 
the Centre for Child Law South Africa. While 
the Surrogacy Advisory Group acquiesced with 
her argument that the impact of section 294 
is unconstitutional, the Centre for Child Law 
stated that it believed that while the application 
of section 294 does indeed violate constitutional 
rights, it recommended that the requirement be 
retained ‘except in exceptional circumstances’.7 

The application was opposed by the Minister of 
Social Development, Bathabile Dlamini, who 
said the genetic link requirement was justified 
and denied it infringed constitutional rights. 
Representatives for the Minister argued that the 
genetic link requirement was the entire basis 
on which surrogacy laws were introduced in 
South Africa and that adoption was an option 
for the woman and others in the applicant’s 
position. Furthermore, in arguing in favour of 
section 294, it was submitted that ‘to allow the 
‘commissioning’ of a child with no genetic link 
to at least one parent is tantamount to creating 
a child for ‘adoption’ by the commissioning 
parent. The applicants responded by saying that 
the contention that adoption was an alternative 
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40658/13) (unreported)

SOUTH AFRICA

Samantha 
Vanessa Lewis
Miller du Toit Cloete 
Inc, Cape Town

samantha@
millerdutoitcloete.co.za



FAMILY LAW NEWSLETTER OCTOBER 2015 53 

‘THE IMPORTANCE OF THE GENETIC LINK’

measure was discriminatory and unrealistic 
and that ‘as technology improves, so must the 
application of our rights’.

On 13 August 2015, Basson J, who had 
said that the case had ‘raised several difficult 
legal and ethical decisions’, handed down 
the groundbreaking judgment striking down 
the genetic link requirement and declaring 
it unconstitutional. The Surrogacy Advisory 
Group will now ask that the Constitutional 
Court confirm the order.8

The judgment is truly revolutionary and, 
should it be confirmed by the Constitutional 
Court, will open up the world of surrogacy 
agreements to those who were in the past 
barred from entering these agreements as a 
result of their inability to contribute a gamete 
to the process of conception and who had no 
option but to adopt instead.

Basson J noted that ‘the dispute raise[d] 
complex emotional issues that have a 
fundamental effect on many individuals 
who struggle with the devastating effects of 
infertility’.9

The question that now needs to be asked 
is, if the Constitutional Court confirms the 
order of the High Court, will it do so with or 
without setting out guidelines for the future 
confirmation of these agreements for the 
reason that if infertility no longer disqualifies 
a person from entering into a surrogacy 
agreement in South Africa, surely one will have 
to put into place mechanisms to ensure that 
children born of these agreements are aware of 
their genetic origin to prevent these children 
meeting their ‘genetic’ relation at a later 
stage and possibly entering into an intimate 
relationship.

At present, access to the biographical and 
medical information of genetic parents is 
regulated through section 41 of the Act which 
provides as follows:
‘(1) A child born as a result of artificial 

fertilisation or surrogacy… is entitled to 
have access to:

 (a) Any medical information   
 concerning that child’s genetic   
 parents; and

 (b) Any other information concerning  
 that child’s genetic parents but not  
 before the child reaches the age of  
 18 years.

(2) Information disclosed in terms of 
subsection (1) may not reveal the identity 
of the person whose gamete was or 
gametes were used for such artificial 
fertilisation or the identity of the surrogate 
mother.’

Accordingly, as it stands, in the case where 
a donor is used in the process of artificial 
fertilisation or surrogacy, these children are not 
permitted to know the identity of their donor 
parents. It is therefore submitted that section 
41(2) needs to be revisited as a result of the 
decision of the High Court.

Notes
1 The Children’s Act 38 of 2005.
2 Report of the Ad Hoc Committee on Report of SA Law 

Commission on Surrogate Motherhood (11 February 1999): 
available at https://pmg.org.za/files/
docs/990211slrcreport.doc.

3 See n2 above; A Louw, ‘Surrogate Motherhood’ in CJ Davel 
and A Skelton, Commentary on the Children’s Act 38 of 2005 
(Juta, 2007) at 19-12 and 19-3, and SV Lewis ‘The 
constitutional and contractual implications of the 
application of chapter 19 of the Children’s Act 38 of 2005’ 
(2011), p 84; available at: http://etd.uwc.ac.za/xmlui/
handle/11394/1828.

4 ‘The constitutional and contractual implications of the 
application of chapter 19 of the Children’s Act 38 of 2005’ 
pp 43, 82 and 84 available at http://etd.uwc.ac.za/xmlui/
handle/11394/1828.

5 AB and Surrogacy Advisory Group v Minister of Social 
Development, High Court of South Africa, (Case No 
40658/2014)and T Metz, ‘Questioning South Africa’s 
“genetic link” requirement for surrogacy’: available at www.
ajol.info/index.php/sajbl/article/viewFile/103412/93602; 
Notably, in their 2008 article, Marita Carnelley and Sheetal 
Soni already questioned the constitutional validity of section 
294 and stated that the operation of section 294 ‘seemed to 
be prima facie unconstitutional for equality reasons as the 
differentiation between the scenario where both spouses are 
infertile, as opposed to the situation where only one spouse 
is infertile, could be regarded as unfair discrimination on 
the basis of inter alia disability: M Carnelley and S Soni ‘A 
tale of two mummies. Providing a womb in South Africa: 
surrogacy and the legal rights of the parents within the 
Children’s Act 38 of 2005. A brief comparative study with 
the United Kingdom’ (2008) 22 Speculum Juris 42.

6 A J Narsee, ‘Childless couples thrown a lifeline’ (2015): 
available at www.timeslive.co.za/thetimes/2014/10/15/
sa-surrogacy-law-challenged. Section 9 of the Constitution of 
the Republic of South Africa, Act 108 of 1996 provides that: 
‘9. (1) Everyone is equal before the law and has the right to 
equal protection and benefit of the law. (2) Equality 
includes the full and equal enjoyment of all rights and 
freedoms. To promote the achievement of equality, 
legislative and other measures designed to protect or 
advance persons, or categories of persons, disadvantaged by 
unfair discrimination may be taken. (3) The state may not 
unfairly discriminate directly or indirectly against anyone on 
one or more grounds, including race, gender, sex, 
pregnancy, marital status, ethnic or social origin, colour, 
sexual orientation, age, disability, religion, conscience, 
belief, culture, language and birth. (4) No person may 
unfairly discriminate directly or indirectly against anyone on 
one or more grounds in terms of subsection (3). National 
legislation must be enacted to prevent or prohibit unfair 
discrimination. (5) Discrimination on one or more of the 
grounds listed in subsection (3) is unfair unless it is 
established that the discrimination is fair’. Section 10 
provides that ‘Everyone has inherent dignity and the right 
to have their dignity respected and protected’.

7 See n6 above.
8 Ibid.
9 Ibid.
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‘The best part is knowing you did this 
for the right reasons when you deliver 
the baby and the parents finally see 

him or her’ (a surrogate mother). 
On 25 July 2015, Louise Brown, the miracle 

baby and the world’s first baby born from in 
vitro fertilisation (IVF), celebrated her 37th 
birthday. Over three decades have passed 
since this monumental advance in assisted 
reproductive technology (ART) took place.

The first IVF baby in Sri Lanka that was 
born under a pregnancy and birth managed 
by a totally Sri Lankan team was born on 1 
July 2002.1 It can, therefore, be contended 
that ART is relatively new in Sri Lanka. 

Sri Lankan culture is very conservative 
and societal attitudes with regards to the 
traditional role of the woman and what is 
expected of her as a wife and then a mother 
are such that for couples with biological 
barriers to having a child, the emotional 
roller coaster is all the more painful in the Sri 
Lankan context. 

This article will examine the position in 
Sri Lanka of a childless couple unable to 
conceive a child, both from the perspective of 
real life as reflected in information gathered 
from an interview with a doctor at one of the 
largest ART centres and from the perspective 
of the (non-) existing legal framework.

The development of ART worldwide and 
in Sri Lanka has provided hope to childless 
couples and to those with some genetic 
conditions who want to experience the joys of 
parenthood. Surrogacy is one of the options 
available when the infertile couple is not able 
to reproduce and is an extraordinary gift.2 

However, surrogacy also can be a 
minefield.3 The industry is hugely 
unregulated worldwide and the law in many 
places, as in Sri Lanka, has failed to keep 
pace with the revolution in ART, making 
the process a potentially perilous one for 
the unwary or the unwise.4 The reality is 
that while surrogacy is, for some, seen as a 
fundamental human right, for many others it 
is yet another form of exploitation of others, 
especially women who are poor.5

Surrogacy in Sri Lanka

While surrogacy is said to be a multimillion 
or even multibillion dollar industry in 
countries such as the United States, and 
India is considered as the surrogacy hub of 
the world, Sri Lanka lags far behind, not only 
from the perspective of legal and regulatory 
frameworks but also from the perspective of 
societal and other attitudes. 

An analysis of the situation in Sri Lanka 
implies research and resulting information 
are available. However, surrogacy is not 
commonly resorted to in Sri Lanka and 
there is a dearth of information available 
regarding surrogacy in Sri Lanka. The 
findings presented in this article are therefore 
tentative in the absence of readily available 
information or data.

In a study conducted by Bob Simpson in 
2000 to understand the ethical responses 
with regards to surrogacy, the response he 
received from the respondents was that the 
general feeling appeared to be that surrogacy, 
in theory, did not pose too great a problem 
for committee members.6 Some respondents 
had expressed their concern that surrogacy 
should not involve any kind of commercial 
transaction and pointed to the kinds of abuses 
that had already arisen in the context of 
organ donation and adoption, (the evils of 
exploitation of the poor and baby farms). 

The practical aspects of Sri Lankan 
surrogacy

As mentioned previously, surrogacy is rather 
new to Sri Lanka. ART in general is available 
only in the private sector (and not through 
medical/healthcare services provided by the 
state), and such services are concentrated in 
the country’s two main cities, Colombo and 
Kandy.7

For the purposes of writing this article, 
one of the authors interviewed a leading 
medical specialist in the ART field practicing 
at a fertility clinic in Colombo.8 According 
to his knowledge and experience, surrogacy 
arrangements are generally not publicly 
disclosed and most of the time, occur 
secretly. He informed one of the co-authors 
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of this article who was interviewing him 
that his clinic had only received two such 
requests, which, however, did not proceed or 
materialise. 

When questioned whether commercial or 
altruistic surrogacy occurs in the Sri Lankan 
context, he responded that his understanding 
was that commercial surrogacy was not agreed 
to and not accepted in Sri Lanka. He was 
unable to confirm with certainty as to whether 
traditional surrogacy was more commonly 
used when compared to gestational surrogacy 
arrangements or vice versa. He said both 
arrangements could be resorted to. 

When questioned as to whether formal 
agreements or contracts were entered into 
between the intending parents and the 
surrogate mother, he stated that, in practice, 
agreements are in fact being entered to 
and that he was aware of one surrogacy 
arrangement where the surrogate mother 
had insisted upon a contract being entered 
into between the parties and had even 
been represented by an attorney-at-law. 
We were also informed that the practice 
is such that clinics/fertility centres do not 
provide surrogate mothers or introductions 
to surrogate mothers. He stated that, to his 
knowledge, intending parents have reverted 
to family members as surrogate mothers, 
although he said that this practice is highly 
discouraged in the Sri Lankan context. He 
further stated that it was more common, to 
his knowledge, for third parties to be used as 
surrogate mothers. 

With regards to who would be a suitable 
surrogate mother and the restrictions placed 
on considering whether or not a woman 
could be a surrogate mother, the specialist 
stated that the factors that are typically taken 
into consideration in other ART procedures 
would be considered, that is to say that 
the age of the surrogate mother would be 
considered, what medical conditions she has, 
whether the welfare of the intended child 
would be protected, the psychological status 
of the surrogate mother, and so forth. 

The legal position

In general, there is no express statutory 
legislation or regulation governing ART in 
Sri Lanka, or the use and management of 
ARTS, nor is there any legislation regarding 
surrogacy. 

The Sri Lankan Medical Council (SLMC) 
showed its concern in the early 2000s that 
there are no guidelines, whether ethical, 

procedural or practical, laid down by the 
Ministry of Health or any other authoritative 
body in Sri Lanka and recognised that it is 
of vital importance to monitor and regulate 
such activities given the ethical and social 
issues involved and the risk of couples being 
exploited at particularly vulnerable times by 
interested parties.9

The SLMC is the apex body that governs 
the activities of healthcare professionals 
registered with it in Sri Lanka.10 Therefore 
the SLMC took it upon itself to examine the 
area of ART for the benefit of the profession, 
public and individuals seeking such services.11

Based on several studies conducted by a 
committee constituted by the SLMC, the 
committee formulated guidelines for ART in 
2005 that would be applicable for the needs 
of Sri Lanka. These guidelines are referred 
to as the ‘Code of Practice’.12 The SLMC has 
approved the Code of Practice and it is being 
referred to by practitioners in the field. 

The ART medical specialist who was 
interviewed stated that steps had been taken 
through and under the supervision of the 
National Science Foundation of Sri Lanka 
and the Ministry of Science and Technology, 
by the Ethics Committee of the SLMC to 
draft the Human Reproductive and Genetic 
Authority Act (the ‘Act’) (a draft of which is 
said to have been prepared). In the process of 
drafting the Act, the members had referred 
to documents published by the Human 
Fertilisation and Embryology Authority of 
the United Kingdom, South African laws 
and guidelines from various other leading 
jurisdictions on the topic. The Code of 
Practice had also been referred to in the 
process of drafting the said draft Act. 

We were informed by the specialist that the 
draft document contains provision appointing 
an authority to implement the provisions 
of the Act13 and provisions regulating ART 
procedures, clinics and centre involved in 
the ART field, offences for the breach of 
the provisions of the draft Act, and issues 
regarding parentage and other ancillary 
matters. He stated that there was provision 
included that ART procedures should not 
be conducted as commercial practices. He 
said that the topic of surrogacy was not 
directly referred to by the provisions of the 
Act, but that the Act aims to apply to all ART 
procedures, including surrogacy.

We were informed that the draft was at 
its very early stages and that it had been 
forwarded to the relevant legal authorities to 
be reviewed and analysed and to take steps 
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to have the said draft passed as legislation 
by Parliament. He said that it would take a 
considerable period of time for the said draft 
to be enacted into law. 

Unfortunately, this means that there is still 
nothing specifically relating to surrogacy 
arrangements to regulate surrogacy. 

That said, a 1995 amendment to the 
Penal Code may (arguably) have a bearing 
on surrogacy; the amendment introduced 
penalties for the act of recruiting women or 
couples to bear children for the purposes 
of adoption.14 It is questionable, however, 
whether the legislative intention behind the 
section had anything to do with surrogacy 
arrangements but rather was to address the 
issue of the evils of baby farms. If applicable 
to situations of surrogacy, this provision 
should be redrafted to exclude surrogacy 
arrangements.

Issues that arise in the absence of legal 
protection

When there is an absence of legislation, 
questions will arise such as:
• Will a surrogacy agreement/contract be 

valid?
• Will commercial surrogacy be permitted?
• Will traditional and gestational surrogacy 

both be recognised?
• How are the rights of the surrogate mother 

protected?
• How are the rights of the intending parents 

protected?
• How is exploitation by ‘middle men’ 

prevented? And most importantly?
• What are the rights of the child born 

through such an arrangement?
Some of the key issues and common problems 
that occur are that the surrogate mother 
may refuse to relinquish her parental rights 
despite there being an agreement in place. 
There could be severe exploitation of the 
parties involved by third parties among the 
many other issues that could arise when this 
industry is unregulated. 

Parentage in Sri Lanka

One of the main issues that would arise in 
the Sri Lankan context regarding surrogacy 
in the absence of legislation is the issue of 
parentage. In terms of Sri Lankan law, the 
woman who gives birth to the child is, on 
the birth of the child, the legal mother by 
operation of law. 

The husband of the woman who gives 
birth to the child is presumed to be the legal 
father in terms of section 112 of the Evidence 
Ordinance No 14 of 1895, which provides 
that:

‘The fact that any person was born during 
the continuance of a valid marriage between 
his mother and any man, or within two 
hundred and eighty days after its dissolution, 
the mother remaining unmarried, shall be 
conclusive proof that such person is the 
legitimate son of that man, unless it can be 
shown that that man had no access to the 
mother at any time when such person could 
have been begotten or that he was impotent’.

Therefore, in the situation of a surrogacy 
arrangement, because such arrangements 
are not recognised under and in terms of 
Sri Lankan law, the issue arises regards to 
establishing the status of parentage of the 
(intending) parents once the child has been 
born. 

In the absence of law regulating this, 
and to determine who the child’s legal 
parents are in a surrogacy situation, the 
biological mother and the husband of the 
biological mother would have to relinquish 
or terminate all parental rights thereby 
allowing the (intending) parents to formally 
adopt the child born out of the surrogacy 
arrangement. This is the case even when the 
intending parents or parent is genetically 
related to the child. Adoption is a lengthy 
and time-consuming process in Sri Lanka. 
There are several restrictions imposed by the 
Adoptions Ordinance as amended, such as 
age restrictions, marital status restrictions, 
requirements related to the best interests of 
the child and same sex restrictions. 

In situations where surrogacy is resorted to 
by a single parent or same-sex couple in the 
West or in other jurisdictions, in Sri Lanka, 
surrogacy arrangements would not offer a 
solution to such persons if the intending 
parent(s) are required to legally adopt the 
child because single persons or same-sex 
couples are not allowed to adopt in terms of 
Sri Lankan law. 

Conclusions

Sri Lanka is new to the world of surrogacy. 
In the absence of any regulations or express 
provisions governing surrogacy, the area is 
hugely unregulated and hidden away from 
the public eye. We are aware that surrogacy 
occurs in Sri Lanka; however, the lack of data 
available means that we are unable to provide 
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exact statistical data on the practice as it 
occurs in Sri Lanka or details with regards to 
the practical issues that arise. 

Surrogacy offers one of the best solutions to 
parents who wish to conceive a child but who 
do not have the opportunity to have a child 
who is genetically related to them. Surrogacy 
is indeed a unique gift of life and steps should 
be taken in the Sri Lankan context to provide 
legal recognition to these advances of science, 
regulate service providers and protect 
those involved so that it can be a positive 
experience for all. 
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On 21 May 2015, the Swiss Federal 
Supreme Court issued its long awaited 
ruling3 regarding the recognition of a 

Californian court judgment, which declared 
a Swiss same-sex couple to be the parents of 
a surrogate child. It held that the Californian 
paternity judgment and the respective birth 
certificate would be against Swiss public 
policy. It reasoned that Swiss law clearly 
forbids surrogacy, and hence, the Californian 
judgment cannot be recognised with respect 
to the intended father, who has no biological 
relation to the surrogate child. By contrast, 
it held that the paternity judgment can be 
recognised with respect to the intended father 
who is at the same time also the biological 
father of the surrogate child. 

Facts of the case

In 2010, a Swiss same-sex couple, two men 
living as registered partners in Switzerland, 
travelled to California where they concluded 
a surrogacy agreement with a Californian 
married woman (‘the surrogate mother’) 
and her husband. The surrogate mother then 
became pregnant with a baby whose ovum 
was donated from an anonymous female 
donor and whose sperm was from one of the 
partners (‘the biological father’). 

Some weeks prior to the birth of the child, 
a Californian court – based on the surrogacy 
agreement and respective declarations of all 
parties involved – ruled that the two Swiss 
partners are the parents, respectively fathers 
of the expected child with all rights and 
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duties therewith. By contrast, the surrogate 
mother would not be the biological mother 
and her husband would not be the biological 
father of the child and would thus not have 
any respective rights or duties. The child was 
born on 11 April 2011. Based on the paternity 
judgment, the two Swiss partners were 
registered on the Californian birth certificate 
as parents, respectively fathers, of the child. 

On their return to Switzerland, the two 
Swiss partners requested the recognition of 
the Californian paternity judgment and of 
the Californian birth certificate and their 
registration as parents of the child in the 
Swiss Register of Civil Status. The request 
was denied. On appeal, first by the two Swiss 
partners and then by the Federal Office 
of Justice (FOJ), both state appeal bodies 
(first and second instance) ruled that the 
Californian paternity judgment must be 
recognised and both partners be registered 
as fathers of the child. The FOJ appealed 
this decision at the Federal Supreme Court. 
It argued that the Californian paternity 
judgment and birth certificate cannot to be 
recognised with respect to the intended father 
who has no biological relation to the child 
(‘the non-biological father’). With respect to 
the biological father, the recognition of the 
Californian judgment and birth certificate 
remained undisputed.

Considerations of the Swiss Federal 
Supreme Court

The Federal Supreme Court based the non-
recognition of the non-biological father 
of the surrogate child on the following 
considerations:4

• The recognition of a foreign judgment 
regarding the civil status and its registration 
can be refused if the foreign judgment 
violates Swiss public policy.5 This is the case 
if the recognition and enforcement of the 
foreign judgment is clearly irreconcilable 
with Swiss legal and ethical value 
judgments.6 

• Swiss law clearly forbids surrogacy and 
all forms thereof. The prohibition 
is explicitly stipulated in the Swiss 
constitution and in the Federal Law on 
Reproduction Medicine.7 The reason 
behind the prohibition is the protection 
of the surrogate mother from the 
commercialisation of her body and 
the wellbeing of the baby, who would 
otherwise become a tradable good.8 There 
are no attempts, on the political level, to 

liberalise the prohibition of surrogacy. 
On the contrary, the Federal Council 
recently rejected a proposal of a member 
of parliament to this effect. By contrast, 
with respect to ovum donation, which is 
currently also prohibited in Switzerland, 
political initiatives and attempts to liberalise 
the prohibition do exist. Given this legal 
and political situation, it can be concluded 
that the prohibition of surrogacy is a core 
belief of Swiss ethical opinion, belongs to 
the basic principles of the Swiss legal system 
and is thus part of Swiss public policy.9

• The Californian paternity judgment does 
not violate Swiss public policy because it 
establishes a child-relationship between 
two legally related men and a child. How 
a person lives and their civil status do not 
constitute a violation of Swiss public policy.10

• Rather, it is how the child-parent-
relationship was established (by surrogacy) 
which may violate Swiss public policy. To be 
able to have a child, the two male partners 
needed the help and services of a surrogate 
mother. Hence, it is beyond doubt that the 
partners fulfilled their desire for a child 
by means of a foreign legal system that 
does not forbid surrogacy. The fact that 
the partners – both Swiss nationals and 
Swiss residents with no further relation to 
California – chose to perform the surrogacy 
in California and thereby avoided the 
Swiss prohibition of surrogacy constitutes a 
legally relevant avoidance of the law and a 
clear violation of Swiss public policy. If the 
request of the two Swiss registered partners 
was granted, Swiss authorities would be 
forced to accept a parent-child relation 
established by an avoidance of the law as 
a fait accompli. As a consequence, this 
would support (and increase) reproduction 
tourism and render the domestic 
prohibition of surrogacy completely 
ineffective. 

• The legal rights of the child under the 
European Convention of Human Rights 
and the United Nations Convention on 
the Rights of the Child do not require a 
recognition of the child-parent relation 
to both partners (including the non-
biological father) either. In light of the 
recent decisions of the European Court 
of Human Rights, it is clear that it would 
be indefensible not to recognise the child-
parent relation between the surrogate child 
and its biological father due to public policy 
reasons. By contrast, the non-recognition 
of the child-parent relation between the 



FAMILY LAW NEWSLETTER OCTOBER 2015 59 

SWISS FEDERAL SUPREME COURT 

surrogate child and the father who has no 
biological relation for public policy reasons 
is reconcilable with the fundamental 
guarantees of the European Convention of 
Human Rights.11 Although only the child-
parent relation to the biological father is 
recognised, the legal status of the surrogate 
child is still sufficiently protected. Based 
on the recognised child-parent relation to 
the biological father, the surrogate child 
acquires Swiss citizenship, is registered in 
the Swiss register of civil status and bears 
the name of the biological father who has 
custody over the child. If the biological 
father were for any reason, prevented from 
exercising his parental rights, the registered 
partner would have certain rights to care 
for and support the child, if required by the 
circumstances, under the Federal Act on 
Registered Partnerships.12

• The Californian paternity judgment cannot 
therefore be recognised in Switzerland with 
respect to the child-parent relation to the 
non-biological father of the surrogate child 
due to Swiss public policy.

Comments 

The Swiss Federal Supreme Court has 
rendered a rather conservative decision in 
not recognising the Californian paternity 
judgment with respect to the child-parent 
relation to the non-biological father. The 
topic is of social and political relevance and 
one can in fact have different opinions on 
what should prevail:
• the interests and the well being of the 

child (which are, according to the Federal 
Supreme Court, not deemed to be affected 
by the non-recognition);

• the interests of the non-biological father 
(which were not considered at all); or

• the prohibition of surrogacy and the 
prevention of reproduction tourism, which 
were the dominant legal arguments in the 
decision.

It is not surprising that the decision was 
highly controversial already among the 
judges, as two judges out of five delivered 
a dissenting opinion, and is now also 
controversially perceived and debated in 
public and in the media. In particular, 
the community of homosexuals expressed 
its disappointment over the decision and 
reproached the Federal Supreme Court for 
ignoring the lived reality of so many rainbow 
families in Switzerland and for not sufficiently 
considering the interests of the child (to have 

a protected legal relation to both parents). 
The rather restrictive point of view of 

the Federal Supreme Court may legally be 
justified and the highest Swiss court has 
at least taken care in giving a thorough 
and differentiated reasoning (thereby also 
referring to latest case law of other Western 
European supreme courts). It also pointed 
out that it does not refuse the recognition 
of the foreign paternity judgment because 
two homosexual fathers are involved, but 
because of the clear circumvention of the 
Swiss prohibition of surrogacy. Furthermore, 
the Federal Supreme Court explicitly noted 
that it may rule differently in cases where the 
parents did not aim to avoid Swiss law because 
they were, for example, living in a country 
where surrogacy is legal. 

However, given the recent developments on 
the political level (the report of the Federal 
Council on the revision of the adoption 
law of 28 November 201413 and the report 
of the Federal Council on surrogacy of 29 
September 201314) and the rather liberal 
opinions of Swiss scholars regarding the 
possibility of an adoption of a surrogate child 
by adoptive parents living in Switzerland, 
the Federal Supreme Court would have 
had solid reasons to decide differently. 
Why should a foreign paternity judgment 
that establishes a child-parent relationship 
between a homosexual non-biological father 
(and registered partner) and a surrogate 
child not be recognised if the same father 
(and registered partner) should – according 
to the proposals of the Federal Council on 
the revision of the adoption law – in future 
be entitled to adopt such a child (stepchild 
adoption)? Such a (future) possibility is even 
mentioned in the decision of the Federal 
Supreme Court, but may not comfort the 
non-biological father whose child-parent 
relation to the surrogate child just has been 
denied. It also has to be noted that – contrary 
to what it seems from the deliberations of the 
Federal Supreme Court in the decision – it 
is by no means clear that the non-biological 
father would, in case of a separation from 
his registered partner, be granted a right to 
personal contact with the child. If the other 
partner (and biological father) does not 
agree to continuing personal contact, it would 
be at the discretion of the court to grant the 
non-biological father such a right. 
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In 2001, during informal discussions 
concerning the future work programme 
of the Hague Conference, it was suggested 

that the organisation could work on the 
‘private international law issues surrounding 
the status of children and, in particular, the 
recognition of parent-child relationships 
(filiation)’. However, it was only in April 2010 
that the members of the Hague Conference 
decided to include this topic in the work 
programme of the Permanent Bureau (PB 
– the secretariat of the organisation). At 
this time, members also acknowledged the 
complex issues of private international law 
and child protection arising from the growth 
in international surrogacy arrangements.

Use of the 1993 Hague Intercountry 
Adoption Convention 

In June 2010, at the Special Commission on 
the practical operation of the 1993 Hague 
Intercountry Adoption Convention (the 
‘1993 HC’), it was noted that the number 
of international surrogacy arrangements 
was increasing rapidly. Concern was 
expressed about the uncertain status of 
many of the children who are born as a 
result of these arrangements. The Special 
Commission concluded that the use of the 
1993 HC in cases of international surrogacy 
is inappropriate and recommended that 
the Hague Conference should carry out 
further study of the legal, especially private 

THE 
NETHERLANDSA brief overview of the 

Parentage/Surrogacy Project 
of the Hague Conference on 
Private International Law

international law, issues surrounding 
international surrogacy.

Preliminary research 

In March 2011, the PB drafted a Preliminary 
note on the private international law issues 
surrounding the status of children, including 
issues arising from international surrogacy 
arrangements. This note presented the 
background to the topic, explaining why it 
was that legal parentage had become a matter 
of international concern. It also provided 
some case examples, which illustrated the 
problems arising from international surrogacy 
arrangements, and hypothesised about the 
problems that might arise in relation to 
legal parentage in cross-border situations 
outside the international surrogacy context 
(eg, in relation to paternity establishment/
disestablishment, parentage following assisted 
reproductive technologies (not involving 
surrogacy) or same-sex parenting). 

The paper also provided a brief 
comparative summary of the approaches of 
states to the establishment or contestation of 
legal parentage from a private international 
law perspective. It also presented some of the 
broader concerns regarding international 
surrogacy arrangements, such as the child 
protection concerns, the vulnerability 
of all parties involved (ie, the surrogate 
mother, intending parent(s) and child), the 
possibilities for exploitation and abuse, and 
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the challenges arising from unregulated 
intermediaries. Finally, the paper summarised 
the existing international and regional efforts 
and described how the Hague Conference 
might be able to assist in relation to this topic 
in future.

Comparative overview 

In March 2012, the PB presented A preliminary 
report on the issues arising in relation to 
international surrogacy arrangements. This report 
looked at why the practice of international 
surrogacy has developed in the last decade 
or so and seemingly increased sharply in 
recent years. It continued with a comparative 
overview of the position of countries globally 
in relation to surrogacy, first in relation 
to their internal (domestic) law, and then 
concerning their approach to international 
surrogacy cases. This latter point was 
examined from a private international law 
perspective, but also more broadly (eg, 
concerning immigration/nationality issues). 
Finally, the paper provided tentative thoughts 
(following on from the 2011 document) 
concerning some possible avenues for 
members of the Hague Conference to 
consider in future in light of the preliminary 
research undertaken.

Questionnaires

The 2012 report was warmly received by 
Hague Conference members and the PB 
was asked to undertake further research, 
including by circulating questionnaires on the 
topic. Several questionnaires were prepared, 
addressed to various actors including 
Hague Conference members and other 
interested states, legal practitioners, health 
professionals and surrogacy agencies, as well 
as those who had personally undertaken 
international surrogacy arrangements. These 
questionnaires sought detailed information, 
including on the needs to be addressed by any 
possible future global instrument in this field 
and on the approaches that might be taken by 
the international community. 

2014 study and report

On the basis of the responses to these 
questionnaires and the PB’s own research, 
a Study of Legal Parentage and the issues arising 
from International Surrogacy Arrangements and 
a report on the desirability and feasibility of 

further work on The Parentage/Surrogacy Project 
were drawn up by the PB and distributed 
to members of the Hague Conference for 
their consideration. On the basis of the 
evidence presented in the study, the 2014 
report aimed to facilitate consideration by 
members of whether the development of a 
new Hague Convention on this topic might be 
desirable and feasible, or whether any other 
work should be undertaken by the Hague 
Conference to resolve the issues arising in 
relation to the legal parentage of children, 
including in relation to international 
surrogacy arrangements. 

In 2014, the Council of General Affairs 
and Policy of the Hague Conference (the 
‘Council’ - the organisation’s governing body) 
welcomed these documents and agreed that 
work should continue to further explore 
the feasibility of drawing up a treaty in this 
area. To this end, the Council also noted 
the support expressed by a considerable 
number of members for the establishment 
of an Experts’ Group. However, it decided to 
defer the final determination as to whether to 
establish such a group to its meeting in 2015. 

To facilitate this determination, in 
February 2015, the PB drafted An updating 
note which sought to inform members of 
key developments in the field since the last 
Council meeting.

In March 2015, the Council decided that 
an Experts’ Group should be convened to 
explore the feasibility of advancing work in 
this area and that the group should meet in 
early 2016 and report to the 2016 Council 
meeting. It also decided that the group 
should be geographically representative and 
be composed in consultation with members. 
Members were invited to keep the updated 
regarding significant developments in their 
states in relation to legal parentage and 
surrogacy.

Documentation and contact information

All documents mentioned herein are 
available on the website of the Hague 
Conference at www.hcch.net, under The 
Parentage/Surrogacy Project’. If you have 
any information that might be relevant to the 
Parentage/Surrogacy Project, please email 
secretariat@hcch.net, addressing your email 
for the attention of Laura Martinez-Mora 
(Principal Legal Officer) and Hannah Baker 
(Senior Legal Officer). Any information 
provided will be greatly appreciated.
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UKRAINE MUST NOT BE MISTAKEN FOR A SURROGACY HAVEN

Ukrainian legislation regulating assisted 
reproductive technologies (ART) 
favours the individual’s reproductive 

rights and is considered to be one of the 
most tolerant in Europe. At first sight, there 
is nothing to be worried about. A married 
couple (either Ukrainian or foreign) applies 
for ART treatment to the clinic of their 
choice. Once the clinic and the method is 
approved they enter into a binding agreement 
with the surrogate mother, a woman aged 
20–40, in good physical and mental health 
with at least one child of her own. The 
surrogate mother is delivered of a child and 
the intended parents’ names appear on the 
child’s birth certificate. 

Thus, at first sight, Ukrainian jurisdiction 
might seem to be a surrogacy haven, but once 
you take a closer look, you will see a number 
of traps the intended parents should keep 
their eye on.

Pitfalls of surrogacy regulation in Ukraine

To be legally recognised as the parents and 
proceed with a child’s registration, the couple 
must comply with the basic requirements of 
Ukrainian Law. Pursuant to the Order of the 
Ministry of Health of Ukraine No 787 dd. 
09.09.2013 (‘Order No 787’), ART is defined 
as a method of infertility treatment, whereas 
the intended parents are regarded as patients 
of ART treatment. In accordance with Article 
123 of the Family Code of Ukraine, only 
married couples may be recognised as a 
child’s parents and shall proceed with the 
child’s registration. It means that cohabiting 
couples, single people and same-sex couples 
are prohibited from undertaking ART. 
Furthermore, to be registered as a child’s 
parents in Ukraine, at least one of the spouses 

shall contribute his/her genetic material 
along with the donor’s gametal cells. Donors 
may be known or unknown.

Before the ART treatment begins, 
commissioning parents and the surrogate 
mother enter into a surrogacy and 
childbearing agreement that stipulates their 
rights and obligations. Ukrainian legislation 
does not provide for a specific form of the 
agreement. Many issues, such as refusal to 
accept the child and terms of payment, fall 
outside the scope of the regulation; therefore, 
the terms of the surrogacy agreement are 
agreed at the parties’ discretion.

As was mentioned above, the intended 
parents are deemed to hold the legal status 
of the child’s parents from the very moment 
of conception and their names are listed on 
the birth certificate of the newborn baby. 
However, so as not to mislead foreign couples, 
their trespass towards exercising parental 
rights does not end up with receipt of the 
child’s birth certificate listing their names in 
Ukraine. The commissioning parents shall 
recognise their parental rights in the country 
of their residence and comply with the 
legislative requirements of their country in 
order to bring their child home.

Given what is set out above, Ukrainian 
legislation requires a number of 
improvements. In particular, there is a 
need to provide legal regulation of the 
surrogacy and childbearing agreement 
that will cover relations deriving from 
surrogacy arrangements and will comply with 
international surrogacy standards. There is 
also a need to find a solution to the problem 
of surrogacy treatment for foreign couples 
who come from countries where surrogacy is 
prohibited.
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Ukraine must not be mistaken 
for a surrogacy haven
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Introduction

Surrogacy now appears to be on the cusp of 
a change of identity, which raises questions 
not only about its regulation – currently a 
significant concern, as its use is inevitably 
likely to escalate in step with the acceptance 
of same-sex marriage – but also about its role 
in creating modern families, particularly 
for male same-sex couples seeking to have 
children with a genetic as well as social link 
with either or both of the parties to the 
marriage, because no means has yet been 
found for a man to carry a child. 

Surrogacy is not the only 20th-century 
innovation for creating families unable to 
conceive their own children naturally. In 
its time, even adoption (non-existent in 
English law 100 years ago) was an ‘alternative’ 
methodology. 

Inevitably, as earlier with international 
adoption,1 when the supply of local English-
born children became insufficient, there are 
now concerns about commercial exploitation 
and human trafficking in the pursuit of 
surrogacy that, although an entirely valid 
humanitarian issue of great importance, 
appear to obscure the equally fundamental 
issue – of which the key points are:
• this is yet another innovative channel 

through which a new family unit may be 
created, particularly for same-sex spouses 
desiring genetically related children; and

• if there is to be reform of the law, it should 
be approached within the holistic field of 
contemporary family formation.

In fact, while the contemporary use of 
surrogacy may seem to be worryingly ‘Brave 
New World’,2 even adoption was once seen 
as a debateable solution to childlessness. 
Like adoption in its time, surrogacy now 
needs to be viewed from the perspective of 
its contemporary contribution to domestic 
stability – thus, its contribution facilitated with 
only essential regulation, rather than heavily 
regulated from the perspective of concern 
that it is likely to be only another exploitation 
opportunity.
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pathway to the creation of 
the modern family?
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In Australia, Felicity Gerry QC3 and the 
Anthony Graham QC4 are currently engaged 
in research on this topic in relation to one 
of these strands: human trafficking, which 
is their particular specialist interest.5 In the 
context of India’s lead in addressing the 
international commercial dimension in 
surrogacy6 (in such practical terms as that 
country was able speedily to do without 
waiting for legislation), the stage now appears 
to have been reached at which the question 
must be asked: what precisely is the place of 
surrogacy in the context of contemporary 
family law? Is it:
• only a species of technologically refined 

human assisted reproduction (HAR) 
requiring close regulation in the paramount 
interest of the welfare of the resulting child 
(welfare being a key principle of child law 
in most advanced jurisdictions); or 

• simply another normative channel through 
which the modern family is now created, 
a function which must be acknowledged, 
alongside same-sex marriage, full gender 
recognition of transsexuals and committed 
cohabitation? 
In relation to the normative aspect, there 

are some similarities with the perception of 
the earlier role of adoption, because that too 
was once a legislative creation outside the 
‘natural’ norm.

Surrogacy in English law

English law originally approached surrogacy 
through child protection and the key core 
principle of English child law, namely, the 
paramount welfare of the child, which had 
its origins in the Guardianship of Minors Act 
1925, s 1, although that original legislative 
provision took much longer to have real 
effect in the 1990s development of child law 
as a separate aspect of family law. 

This early ‘first principles’ child protective 
approach to surrogacy was inevitable because 
when the first surrogacy case landed in an 
English court, in 1985, the Children Act 
1989 was not yet passed, implemented or 
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articulating the new partnership it created 
between family and state in addressing 
the tension between family autonomy 
and protective intervention, along with 
the then innovative principle of parental 
responsibility, which replaced the earlier 
more heavy-handed state policing of 
inadequate parenting. Moreover, despite 
the work of the Warnock Committee, which 
reported in 1984, none of the underlying 
HAR principles, which eventually became the 
Surrogacy Act 1985 (the ‘SRA 1985’) and the 
first Human Fertilisation and Embryology 
Act 1990 (the ‘HFEA 1990’), had yet been 
formulated. Furthermore, at that time HAR 
was all about creating genetic families for 
the historic opposite-sex married couple 
which, if childless, was often not content 
with adoption, as adoption was still seen as 
second best because (outside extended family 
adoptions) it usually lacked any genetic link 
to the adopting couple. Since that date, 
successive governments have spelt out the 
importance of the family as the fundamental 
building block of society7 and HAR means 
that all otherwise childless couples who can 
afford it – heterosexual or same-sex – can now 
build a family with genetic children.

The historical background to the legal 
treatment of any HAR technologies in 
England and Wales is thus not extensive, 
originating only just over 30 years ago in the 
watershed of the Warnock Report,8 generated 
by advances in medical science that had made 
possible the first ‘test tube’ conceptions, 
inaugurating an era of increasing complexity 
in in vitro fertilisation (IVF). This was 
immediately followed by the ‘Baby Cotton’ 
case,9 presenting the courts with the first 
actual surrogacy for which, while English 
law was at the time completely unprepared, 
legislation soon followed and has since been 
refined. 

Adoption in English law

Prior to these developments in HAR, childless 
couples obliged to accept their own sterility, 
but nevertheless determined to have a family, 
often reluctantly did fall back on adoption 
because there was then no alternative. They 
were not likely at that time to make use of 
the Biblical alternative of actual physical 
impregnation of an alternative female able 
to bear a child on behalf of a commissioning 
couple (as in Margaret Atwood’s ‘speculative’ 
genre novel, The Handmaid’s Tale10), although 
this ‘natural’ methodology has actually been 

adopted more recently by some female same-
sex partners,11 who have sought the help of 
a sympathetic male friend to father the child 
they desired without involving the expense 
and inconvenience of HAR techniques – a 
procedure which (inevitably being conducted 
outside the statutory licensed clinic regime) 
thus instantly creates problems, because 
the common law always made the biological 
father the resulting child’s legal father, with 
all the attendant potential of contemporary 
contact applications, in the same way as classic 
‘one night stand’ unmarried fathers, when 
the once amicable tripartite arrangement falls 
apart. 

In fact, in 1984, even adoption, dating 
only from initial English legislation four 
decades previously,12 was itself still only a 
relatively new and not entirely satisfactory 
process, occasioning deep discussion by a 
couple embarking on such a pathway and 
much counselling as to whether, and if so 
when, to tell the resulting children of their 
real origin outside what they would otherwise 
have believed to be their birth families. 
Thus, when the court was initially obliged 
to address the first surrogacy case before 
it, the even more novel situation inevitably 
engaged existing principles of child welfare 
and reallocation of parentage not unlike 
adoption, but potentially far superior, with 
the HFEA 1990 parental order modelled on 
an adoption order. Unsurprisingly, adoption 
was an obvious legal template: prior to 1926, 
any form of legal adoption was unknown to 
English law, despite its having always been a 
feature of the sophisticated system of later 
Roman law, which influenced the post-1066 
Norman Conquest transition from local 
customary law into the unified system of 
English law that grew up in the early Middle 
Ages. Thus, adoption was perhaps surprisingly 
excluded from the Roman law elements 
transplanted into, first, the canon law of 
the Church, then, secondly, the developing 
common law. 

Accordingly, despite the existence in 
Victorian literature of numerous instances 
of relationships resembling formal adoption, 
none of these guardians, orphans or 
apparently adopted children populating the 
literary classics had any legal relationship with 
the families with whom they lived, although 
there were rare wardship proceedings 
involving the rich, and placements of poor 
children under the Poor Law Act 1899 
providing some formal status.

The relatively late legislation to add 
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adoption to English law was therefore because 
of a lack of any pressure for formal adoption 
until after the First World War (1914–18), but 
which was then generated by concerns about:
• the large number of war widows who could 

not afford to support their children;
• the numerous illegitimate children 

conceived by women whose husbands were 
absent in the forces; and

• often highly unsatisfactory fostering 
arrangements known as ‘baby farming’. 

Similarly, after the Second World War 
(1939–1945), the catalysts were the combined 
pressures of the somewhat unwieldy statutory 
adoption law (constantly amended and more 
tightly articulated between 1926 and 197613), 
and the advances of medical science,14 which 
made necessary the SRA 1985 and the HFEA 
1990, both approaching surrogacy from a 
regulatory point of view. 

Between them, these two statutes regulated 
both the practice of surrogacy and the 
principles on which parenthood of the IVF 
child was to be recognised or established, and 
provided the mechanism by which a parental 
order transferred parental responsibility 
from the surrogate to the commissioning 
parents. Based on established English law 
principles, that is, that the mother of a child 
was always the person who gave birth,15 and 
that the father was normally determined 
factually from the biological contribution 
of the fertilising sperm, clearly IVF sperm 
donation regulation was required. This has 
since been refined more recently by HFEA 
2008, under which the section 54 parental 
order remains the channel for transfer of 
parental responsibility for the child from 
the surrogate to the commissioning parents, 
whether or not either or both of them was 
genetically related to the child: this in turn 
depends, of course on whether the surrogacy 
is ‘partial’ (ie, the surrogate uses her own egg 
with sperm from the commissioning father, 
or one of them, if the commissioning parents 
are both male) or ‘full’, sometimes called 
‘host’ surrogacy, involving implantation of 
an embryo, to which either both or neither 
of the commissioning parents may have 
contributed. 

In fact HFEA 2008 now also generates 
most confusion about the legal philosophical 
infrastructure for surrogacy legislation. It 
approaches not surrogacy as such but the 
potential for meaningful parenting when a 
woman receives IVF treatment in a licensed 
clinic and has no husband or partner treated 
as the father pursuant to subsection 35 or 

42, because, pursuant to subsection 36 and 
43 of HFEA 2008, she may then choose any 
man – or woman – to become a social father/
second parent to the child provided he or 
she accepts the ‘agreed fatherhood’, or, in 
the case of a woman ‘second parent’, the 
‘agreed parenthood’ conditions respectively 
in subsection 37 or 44. 

This appears sentimentally to hark back 
to the very Victorian social parenting, which 
in the 19th century had neither genetic nor 
legal basis, save that in 2008, Parliament 
actually legislated to permit such a 21st-
century concept, regardless of whether there 
was even any close relationship, let alone 
biological tie (criticised in the media at the 
time16). 

Compared to these HFEA 2008 provisions, 
surrogacy appears to have much stronger 
potential for creating stable families in 
which such children can be brought up in 
a nurturing environment, because it can 
uniquely utilise the genetic link that is clearly 
prized in a committed same-sex relationship, 
such as that of Elton John and David 
Furnish.17

Conclusion

Pressure for reform of the law on surrogacy, 
including international regulation, has grown, 
including much discussion of how this might 
best be achieved. There is no space here to 
debate such issues, which have many strands; 
however, it is important to recognise that 
surrogacy is only one of many contemporary 
ways of building family units, while stable 
families are a core requirement of society. 
The approach to any surrogacy reform should 
thus be on the same equality and family 
friendly basis as same-sex marriage, which is 
clearly the latest driver for existing surrogacy 
escalation, which motivated India in its visa 
regulation initiative.
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Given the growing media and public 
interest in the subject, one might be 
forgiven for thinking that surrogacy is 

a modern issue. Yet it has been a solution for 
some infertility issues for centuries – whether 
it be the example of Hagar, the handmaid of 
Abraham’s wife Sarah, or the communities 
where it was not unusual for a fertile woman 
to give birth to a child by another woman’s 
husband so that the couple should not be 
childless. However, it was the arrival of in 
vitro fertilisation (IVF) in 1978 that changed 
the landscape forever and introduced the 
possibility that a woman could give birth to 
a non-genetic child, and modern gestational 
surrogacy began. It is only the involvement of 
egg/embryo donation that must of necessity 
require medical/clinical intervention. 
Assisted/artificial insemination by donor 
AID) has long been available in a clinical 
setting for more than half a century, but is 
also possible to carry this out ‘informally’ ‘at 
home’ – a do-it-yourself surrogacy. 

While the majority view of the 1984 Report 
of the Committee of Enquiry into Human 
Fertilisation and Embryology chaired by 
Dame Mary Warnock was that all forms of 
surrogacy were unethical, it recognised that 
making it illegal for any third party to assist 
in the process, as it recommended, would 
not stop surrogacy entirely. The dissenting 
minority, concluding it would be wrong to 
close the door on all forms of surrogacy, was 
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concerned that:
‘the demand for surrogacy in one form 
or another will continue, and possibly 
even grow… As a consequence [of the 
recommendation of the majority] couples 
may… decide to venture into some sort 
of “do-it-yourself” arrangements… is 
particularly unsatisfactory… unsupported 
by medical and counselling services…’ 

What the committee cannot have 
contemplated 30 years or so ago was the 
development and influence of the internet 
in all our lives, and in the area of fertility 
treatment in particular. The reality is that 
banning surrogacy, whether entirely (as 
in many jurisdictions including parts of 
Europe), or merely commercial surrogacy 
(as in the United Kingdom), has not 
prevented its huge growth and general public 
acceptability over the past 30 years. Rather, 
it has led to the globalisation of surrogacy, 
with couples resorting to overseas solutions, 
generally because they are unable to use/
find surrogacy at home. While the numbers 
must be a matter of speculation, entirely 
unsupported by reliable statistics, it is widely 
acknowledged that the number of couples 
successfully having children as a result of 
surrogacy agreements has risen exponentially. 
In England, this is evidenced by the annually 
increasing number of applications for 
parental orders (the legal mechanism in the 
UK for transferring legal parentage to the 
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commissioning/intended parents – always 
post birth) and also the admittedly anecdotal 
experience of legal practitioners in this field 
(including the writer’s own) of couples, long 
after the children are born, seeking legal 
advice to disentangle the resulting legal and 
cross-jurisdictional confusion. It is clear that, 
whatever the figures, in England at least, 
there is a worrying ‘parental gap’ where 
couples have had children through overseas 
surrogacies, and may be recognised as the 
legal parents in that jurisdiction, but failed to 
establish their legal parentage under English 
law. While this may not interfere with their 
ability to care for the children on a day-to-
day basis, it is likely to lead to significant 
difficulties in the future for them, and more 
particularly the children, whether in terms 
of legal status, inheritance, nationality or 
identity. 

In the absence of parliamentary solutions, 
the English courts have strived to interpret 
the current legislation to ensure, so far as 
possible, sensible (and intended) outcomes 
for the children concerned. Thus, the 
provisions of section 54 of the Human 
Fertilisation and Embryology Act 2008 have 
been interpreted as follows:

Where an application for a parental order 
must be by a married couple, civil partnership 
or a couple living together in an enduring 
relationship (in each case, whether opposite 
or same-sex), this includes a couple where 
one of them has died prior to the making the 
order: A v P (Surrogacy: Parental Order: Death of 
Applicant) [2011] EWHC 1738. 

Parliament cannot have intended the six-
month time limit in which the application 
must be made to be absolute, so that a 
successful application can be made now many 
months, even several years out of time: re X 
(A child) (Surrogacy Time limit) [2014] EWHC 
3135.

A married couple may have separated (but 
not divorced) and the child’s ‘home with the 
applicants’ in those circumstances may be 
in separate houses: Re A & B (No 2 Parental 
Order) [2015] EWHC 2080.

At least one of the applicants must be 
domiciled in the UK, Channel Islands or the 
Isle of Man. There is no requirement for 
residence/habitual residence. The courts 
have approached the issue of domicile 
(whether considering retention of domicile 
or change in domicile of choice) in a 
generous interpretive rather than restrictive 
manner, considering the intentions of the 
applicants, for example re A (A child) (Parental 

Order Surrogacy Arrangement) [2015] EWHC 
1756, where the surrogacy was arranged 
in South Africa where surrogate and both 
applicants lived, but the court accepted it was 
the applicants’ long-term intention to return 
to England to educate their children, and re 
A & B (Parental Order: Domicile) [2013] EWHC 
426, an Indian surrogacy where the American 
same-sex couple had lived in England for four 
years and where they now intended to remain.

However, it is in the area of commercial 
surrogacy where Parliament and the 
courts have shown particular flexibility. 
Surrogacy agreements are unenforceable in 
the UK and it is illegal for third parties to 
become involved in commercial surrogacy 
arrangements. Nevertheless, in considering 
applications for parental orders, the welfare 
of the child is paramount and the court may 
retrospectively authorise money or other 
benefits in excess of reasonable expenses 
incurred – section 54(8). In practice it is 
international surrogacy agreements that are 
most likely to involve commercial payments, 
although the requirement for the court 
to consider benefits and expenses paid 
applies to all surrogacy arrangements. All 
applications for parental orders following 
international surrogacy agreements are 
now heard in the High Court by judges 
experienced in this area. While in practice, 
payments are carefully scrutinised because 
this is done retrospectively and at a time 
when the child will have had their home 
with the applicants for many months, if not 
considerably longer, it is almost inevitable 
that it will be in the child’s best interests that 
such payments are sanctioned by the court. 
The writer is not aware of a single case, and 
certainly no reported case, where commercial 
payments have not been approved. 

Despite the increase and growing public 
acceptance, surrogacy, and particularly 
commercial surrogacy, continues to arouse 
considerable moral and ethical debate. 
Undoubtedly, there are deeply held views 
on both sides, and fears surrounding 
exploitation and human trafficking are not 
entirely without foundation, although the 
empirical evidence to support this is lacking 
and the problems should be not exaggerated. 
For the most part, those entering into 
surrogacy (whether the surrogate mother or 
commissioning parents) do not do so lightly 
and the children subsequently born are 
deeply loved and well cared for – certainly the 
result of long-planned pregnancies! Banning 
surrogacy (commercial or altruistic), whether 
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in totality or only for certain groups of society 
(unmarried/same-sex couples), merely moves 
the ‘market’ elsewhere. If a couple cannot 
achieve surrogacy at home, they merely 
go abroad – often without the benefit of 
legal advice in their home country. When 
one country shuts down, another becomes 
the ‘go to place’. One of the unforeseen 
consequences following the recent tragic 
earthquake in Nepal was the discovery of 
Indian surrogate mothers moved to give birth 
in Nepal to the children of mainly same-sex 
Israeli couples. 

For those who believe that controversies 
caused by the possible exploitation of 
surrogates and commissioning parents 
by greedy clinics and other professionals 
involved in the process, or the outrageous 
behaviour of the commissioning parents 
in cases such as Baby Gammy, apparently 
abandoned in Thailand to his surrogate 
mother because they did not want a child with 
special needs, can be resolved by banning 
surrogacy, whether in total or for certain 
groups, there is a need to wake up to reality. 
The genie is out of the bottle. King Canute 
was unable to tame the waves. Surrogacy is 
not going away. Children will continue to be 
born as a result of surrogacy. For them, if not 
for the adults concerned, we have to make 
it work. Exporting the ‘market’ elsewhere 
only leads to further misery and problems 
when commissioning parents attempt to or 

do actually return home with their children. 
Driving it underground gives rise to far 
greater risks of exploitation. There is a need 
for regulation and monitoring to ensure 
minimum standards and good practice 
are maintained. Appropriate medical and 
psychological screening and counselling 
should be considered for both surrogate 
mother and commissioning parents and 
possibly some form of police check to exclude 
those who would pose a high risk to children. 
Some of this is controversial, but worthy 
of consideration nonetheless. There is no 
screening for parents who do not require 
assisted reproduction, but there is, to varying 
degrees from state to state, where children 
are adopted. And what about legal advice 
and court approvals of agreements prior to 
surrogacy, as happens in South Africa?

There is growing recognition that there is 
an urgent need for an international solution 
to international surrogacy. Realistically that 
is unlikely to be in place any time soon. 
Moreover, it does not deal with the root 
cause. Only by recognising that some people 
will (or must) resort to surrogacy as the 
solution to infertility, and enabling them to 
do so in circumstances where good practice 
prevails and without being compelled to seek 
the solution abroad, can we minimise the 
difficulties in the interests of all concerned, 
but most importantly the child. 

United Kingdom legislation covering 
surrogacy arrangements was 
introduced following the 1984 

Report by Dame Mary Warnock into 
human fertilisation and embryology. The 
Surrogacy Arrangements Act 1985 set out the 
restrictions and prohibitions concerning such 
arrangements, which remain in force. 

Updating legislation – the Human 
Fertilisation and Embryology Acts 1990 and 
2008 (the ‘HFEA 2008’) and the Human 
Fertilisation and Embryology (Parental 
Order) Regulations 2010 – concern all facets 
of fertilisation procedures and arrangements, 
including surrogacy. The law on surrogacy is 
continuing to develop and suggests that there 
is a need for further reform. 

 The approach in the UK

The Surrogacy Arrangements Act provides 
that surrogacy arrangements are not legally 
enforceable by or against any of those 
entering into the agreement – a provision 
applied in recent litigation involving 
deception by the surrogate birth mother (Re 
P (Surrogacy: Residence) [2008] 1 FLR 177) and 
a birth mother’s genuine change of mind 
during the course of the pregnancy (Re CWNT 
and IT [2011] EWHC 33 Fam). 

The Surrogacy Arrangements Act, sections 
2(1) and 3 provide that it is a criminal offence 
for a person on a commercial basis to do or 
knowingly cause another to do in the UK any 
of the following acts: 
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• initiate or take part in any negotiations 
with a view to the making of a surrogacy 
arrangement; 

• offer or agree to negotiate the making of a 
surrogacy arrangement; 

• compile any information with a view to its 
use in making or negotiating the making of 
surrogacy arrangements; or

• advertise (whether or not on a commercial 
basis) containing an indication (however 
expressed) that any person is or may 
be willing to enter into a surrogacy 
arrangement or negotiate or facilitate the 
making of a surrogacy arrangement, or that 
any person is looking for a woman willing to 
become a surrogate mother or for persons 
wanting a woman to carry a child as a 
surrogate mother. 

In JP v LP and Ors [2014] EWHC 595 (Fam), 
solicitors drew up a surrogacy agreement 
for their client. The High Court remarked 
that unless this had been drawn up without 
charge, the solicitors would have committed a 
criminal offence. 

Given the above criminal proscriptions, 
many British commissioning parents 
arrange surrogacies in countries allowing 
commercial and enforceable agreements. 
These arrangements give rise to nationality, 
immigration and domestic and international 
family law issues and account for almost all 
the reported English surrogacy cases. 

These difficulties in international cases are 
amplified where the birth country has not 
clarified the family and nationality status of 
surrogate children born for and given into 
the care of foreign commissioning parents 
and where there are limited protections 
afforded to surrogate mothers in profitable 
fertility businesses. In such cases, the 
documentation concerning the surrogacy 
agreement and the money paid to the 
surrogate may be concerning and because 
the surrogate-born children are de facto 
stateless, the first, and often time-consuming 
exercise, concerns arranging for the children 
to be issued with travel documents allowing 
them to leave the birth country with the 
commissioning parents. In our experience, 
commissioning parents very often neglect 
to focus on these arrangements. These cases 
frequently require assistance from both family 
and immigration lawyers to resolve the child’s 
nationality, immigration and family status. 

Resolving these practical issues begins 
with a consideration of parenthood. The 
HFEA legislation necessitated definitions of 
parenthood – an innovation in family law.

Parenthood

The mother 

Section 33(1) of the HFEA 2008 states that 
the ‘mother’ of a child is the woman who is 
carrying or has carried a child as a result of 
the placing in her of an embryo or of sperm 
and eggs and no other woman is to be treated 
as the ‘mother’ of the child. This definition 
applies whether the surrogate mother has any 
biological link to the child or was in the UK 
or elsewhere at the time of the placing in her 
of the embryo or sperm. The birth mother 
only ceases to be the ‘mother’ if the child is 
adopted or if a parental order is made by a 
UK court, as both these orders change the 
child’s family identity (X (A Child) (Surrogacy: 
Time Limit) [2014] EWHC 3135 (Fam)).

The father

Where international surrogacies are 
concerned, the following provisions defining 
the meaning of ‘father’ are apposite: 
• If the surrogate mother is married, then 

the HFEA 2008 provides that her husband 
will be the ‘father’ of the child unless it can 
be proved that he did not consent to the 
surrogacy insemination procedure (section 
35 of the HFEA 2008). 

• If the surrogate mother was unmarried 
at the time of insemination or if she 
was married and it can be shown that 
her husband did not consent to the 
arrangement, and the sperm of the 
commissioning father is used, the 
commissioning father will be the legal 
‘father’ of the child.

Legal parenthood under the HFEA does not 
give the father parental responsibility1 for the 
child. He will only have parental responsibility 
for the child if he is registered as the father 
on a UK birth certificate (this will not be the 
case if it is a foreign birth certificate) or can 
otherwise apply for parental responsibility as 
an unmarried father (sections 36 and 37 of 
the HFEA 2008). 

The second consideration for foreign 
surrogate, born children of British parents 
is whether these family law parenthood 
definitions have application for immigration 
and nationality law purposes. 

Parenthood – nationality and immigration 
purposes

The British Nationality Act 1981 and the 
Immigration Rules and policies have 
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incorporated these HFEA definitions of 
‘mother’ and ‘father’ for the purpose of 
assigning citizenship by descent and defining 
a ‘parent’ for family visa rules. 

Thus, a surrogate-born child will not take 
British citizenship by descent from a British 
commissioning mother because the foreign 
surrogate mother is for all purposes the 
mother of the child at birth. If the surrogate 
mother is married and her husband has 
consented to the surrogacy procedure, the 
British commissioning father (who may have 
supplied sperm) will not be the parent and 
the surrogate-born child will not be a British 
citizen by descent. If the surrogate mother is 
unmarried or under the HFEA no person is 
the father, the child may be a British citizen 
by descent if the commissioning father is 
British2 and is the biological father of the 
child – shown by proof of paternity, such 
as the naming of the father on the child’s 
birth certificate, a DNA test report or court 
paternity order (British Nationality Act 1981, 
section 50(9) and (9A); British Nationality 
(Proof of Paternity) Regulations 2006, regs 2 
and 3). 

If, applying these provisions, the surrogate-
born child of a British father who is not 
a British citizen but who is in UK law the 
‘father’, the child may qualify for entry to the 
UK under domestic immigration rules (HC 
395, para 297). 

As UK authorities became aware of the 
problem of stranded, stateless surrogate-
born children, they drafted immigration 
and nationality policies allowing for the 
discretionary citizenship registration of such 
children, as well as for the issue of limited 
leave to enter (generally 12 months) granted 
‘outside the immigration rules’ for surrogate-
born children who are being brought to the 
UK with the intention of their commissioning 
British parents obtaining and appearing likely 
to obtain a parental order.3

As the British Nationality Act 1981, section 
3(1) already allowed for the Secretary of State 
to register any child as a British citizen ‘if he 
thinks fit’ – the nationality policy instructions 
were amended to include as case examples 
that ‘we should normally register’ – the 
surrogate-born child of a commissioning 
British mother or father whether or not they 
are the biological parents of the child: 
• where we have the consent of all those with 

parental responsibility for the child; and
• we are satisfied that, had the child been 

born legitimately to the commissioning 
British father or mother, the child would 

have had a claim to British citizenship by 
birth, descent or registration; and 

• there is no reason to refuse (an older child 
applicant) on character grounds. 
Discretionary citizenship registration 

generally provides the quickest route to 
securing travel documents and entry to the 
UK for stranded stateless surrogate born 
children. 

Transferring parenthood to the 
commissioning parents

As one, but often both, of the commissioning 
parents cannot be treated in law as the 
parents of their surrogate-born child, 
section 54 of the HFEA 2008 provides that 
commissioning parents can acquire legal 
parenthood for the child (extinguishing 
the legal parental status and the parental 
responsibility of the surrogate mother and 
her husband) by applying to the court for a 
parental order. The parental order also has 
the effect of conferring British citizenship 
on the child if one of the parents is a British 
citizen (British Nationality Act 1981, section 
1(5) and HFEA (Parental Order) Regulations 
2010, Schedule 3)

The commissioning parents are eligible to 
apply for a parental order if one of them is 
domiciled in the UK, if both of them are aged 
over 18 and at least one of them has provided 
gametes to create the embryo that is now the 
child and they are a married couple, civil 
partners or two persons, including in a same-
sex relationship, who are living as partners in 
an enduring relationship and are not within 
the prohibited degrees of relationship to 
each other. A single commissioning parent 
or parents where neither has any biological 
relationship to the child are not eligible to 
apply for a parental order but can become 
the ‘parent’ of their surrogate-born child by 
obtaining an adoption order. 

Both adoption and parental orders change 
the family status, rights and responsibilities 
of a birth family or birth mother but the 
transformation they effect is different. 
The court (Sir James Munby), in Re X (A 
Child) (Surrogacy: Time Limit) [2014] EWHC 
3135 (Fam), noted that in surrogacy cases, 
adoption is not an attractive solution given, in 
that case, the commissioning father’s existing 
biological relationship with the child. This was 
one of several reasons why the court in re X 
extended the statutory time limit for making 
the parental order application. An adoption 
order – under the UK’s full adoption order 
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regime – changes a child’s lineage, creating 
a status whereby the child ‘is treated in 
law as if born the child of the adopter’ 
from the moment the adoption order is 
made (ACA/section 67(1)). A parental 
order deals with children whose biological 
parent(s) wish to become their legal parents. 
The change effected  by such orders is to 
transform the child’s legal parentage (as 
defined in the HFEA) to reflect his or her 
biological parentage and the intention of the 
commissioning parents from conception. 

 English family courts are alert to the 
particular identity issues applying to surrogate 
born children: see A v P (Surrogacy: Parental 
order: Death of Applicant) [2011] EWHC 1738 
(Fam), where the married commissioning 
father died before the parental order had 
been made and the court made the parental 
order as it recognised the relationship that 
the child had with both commissioning 
parents equally and reflected the identity of 
the child and the family unit. 

Parental order criteria

Section 54 of the HFEA 2008 sets out 
additional prescribed conditions for the 
making of a parental order as follows:

Section 54(3) of the HFEA 2008 states that 
the application for the parental order must be 
made within six months of the child’s birth. 
However, the High Court recently extended 
the time for making the application to some 
two years after the child was born (In X (A 
Child) (Surrogacy: Time Limit) [2014] EWHC 
3135 (Fam).

At the time of the application for the 
parental order and at the time of the order 
being made, the child’s home must be with 
the commissioning parents. 

The court must be satisfied that the 
surrogate mother and, if appropriate, her 
husband, have consented freely, with full 
understanding and unconditionally to the 
making of a parental order. Agreement can 
be dispensed with if the surrogate mother 
and/or husband cannot be found or is/are 
incapable of giving consent. The agreement 
of the surrogate mother is ineffective if given 
when the child is less than six weeks old. 

The court must be satisfied that no money 
or other benefit (other than for expenses 
reasonably incurred) has been given by or 
received from the commissioning parents 
for or in consideration of the making of the 
order, any agreement, the handing over of 
the child or the making of any arrangements 

with a view to the making of the order, unless 
authorised by the court: section 54(8) and (9) 
of the HFEA 2008. 

The court’s decision – in adoption 
and parental order applications – is to be 
informed by the principle that the child’s 
welfare throughout their life is the paramount 
consideration of the court. 

Where HFEA requirements, for example, 
in relation to payments to the surrogate 
mother in excess of her reasonable expenses, 
the court, in authorising such payments, 
has regard to the paramount welfare 
considerations of the child. In D And L 
(Minors Surrogacy), Re [2012] EWHC 2631 
(Fam) at [37], Baker J summarised the 
existing case principles for retrospective 
authorisation of payments, emphasising 
the public policy sanctioning excessive 
payments that effectively amount to 
buying children from overseas, and that 
where the commissioning parents have 
acted in good faith, and the payments are 
not disproportionate, it will ordinarily 
be appropriate to give retrospective 
authorisation, having regard to the 
paramountcy of the children’s welfare.

A number of foreign surrogacy cases also 
concern the surrogate mother’s consent to 
the making of a parental order. On occasions, 
the court has dispensed with her consent 
where the parties have made appropriate 
efforts to find but cannot locate her (Re D 
and L (Children) (Surrogacy) [2012] EWHC 
263 (Fam)). These problems have generally 
arisen in Indian surrogacy cases where clinics 
have not cooperated in locating the surrogate 
mother or their documentation showing 
her consent is insufficient to show that the 
documents were translated for her or that 
her consent was informed and unconditional. 
In the case of Re WT (a child: foreign surrogacy 
arrangements) [2014] EWHC 1303 (Fam)) 
the applicants had to instruct independent 
Indian lawyers to locate the surrogate mother 
and confirm her understanding of the 
court documents and to give her informed 
(witnessed) consent. 

In summary  

As practitioners, we are aware of the 
practical travel, status, documentation 
and family problems that can arise in 
these arrangements. In the absence of any 
consensus concerning the need for an 
international convention on these matters, 
certain of these issues could perhaps be 
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resolved by way of protocols between 
countries where their domestic arrangements 
allow for commercial surrogacies and family 
orders for such surrogate-born children.

By way of final comment, surrogacy 
arrangements, particularly those in overseas 
jurisdictions, are likely to produce future 
contentions for surrogate-born children who 
will have difficulty ascertaining information 
about their biological parentage and the 
circumstances of their births. Anonymous 
egg donation means that some children will 
not know part of their biological parentage. 
Others have been issued with birth certificates 
that do not record their birth to a surrogate 
mother or her identity. One can anticipate 

that these cases – and the complex family, 
identity and international issues they raise – 
will continue to tax our courts for some time 
to come. 

Notes
1 ‘Parental responsibility’ is defined as ‘all the rights, duties, 

powers, responsibilities and authority which by law a 
parent of a child has in relation to the child and his 
property’ (Children Act 1989, section 3).

2 It is important to note that British citizens can only 
transmit their citizenship to their children born outside 
the UK if they are citizens ‘otherwise than by descent’ – if 
they acquired their citizenship, eg, by birth, registration, 
naturalisation or adoption in the UK British Nationality 
Act 1981, section 2. 

3 UK Border Agency, ‘Inter-Country Surrogacy and the 
Immigration Rules’ (2009).

English family lawyers are well used to 
dealing with out-of-date legislation 
that has failed to keep pace with social 

change. Nowhere is this more apparent than 
in relation to surrogacy law. What is perhaps 
surprising is the pace of that social change. 

Prior to the Human Fertilisation and 
Embryology Act 1990 (the ‘HFEA 1990’), 
there was no legal framework for surrogacy 
arrangements. The Warnock Report followed 
the 1982 enquiry, which considered the 
ethical, legal and social concerns surrounding 
all aspects of assisted reproduction. The 
enquiry was triggered by the birth of the first 
in vitro ferfilisation (IVF) baby, Louise Brown, 
in 1978. Recommending criminal sanctions 
to limit surrogacy rather than effective 
regulation to safeguard the interests of those 
involved, the report sought to limit the 
growth of surrogacy, finding such an increase 
undesirable. 

The Surrogacy Arrangements Act 
1985 prohibits third-party brokers from 
operating for profit, outlaws advertising and 
makes surrogacy contracts unenforceable. 
Consequently, most arrangements are based 
on trust, unenforceable with no specific legal 
framework to fall back on at the front end of 
the process. 

The basic position under English law 
as set out in section 33(1) of the Human 
Fertilisation and Embryology Act 2008 (the 

‘HFEA 2008’) means that: 
• the surrogate mother (whether or not 

genetically related to the child) is treated 
as the child’s legal mother absent a court 
order; and 

• the surrogate mother cannot simply 
surrender her parental responsibility or 
legal parenthood. 

Section 35(10) of the HFEA 2008 states that if 
the surrogate mother is married, her husband 
will be treated as the child’s father unless he 
did not consent to the arrangement. 

The permanent transfer of legal 
parenthood and parental responsibility (PR) 
to the commissioning parents can only be 
brought about by the making of an adoption 
order or a parental order under section 54 of 
the HFEA 2008. 

The commissioning parent is a genetic 
parent if his or her gametes are used, but 
he or she does not consequently acquire 
PR unless a relevant order is made. If the 
surrogate is not married, the commissioning 
father, if genetically related, will be treated 
as the legal father; however, this of itself 
does not give him PR. The non-biological 
commissioning parent does not acquire legal 
parenthood or responsibility unless the court 
so orders. 

The Human Fertilisation and Embryology 
Act 1990 (the ‘HFEA 1990’) introduced 
parental orders. This operates a mechanism 
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for transferring parental rights and 
responsibilities to intended parents and 
extinguishing those of the surrogate mother 
and her partner. 

If no steps are taken to apply to the court, 
the surrogate remains the child’s legal mother 
and retains PR. This is irrespective of whether 
the child was born in the United Kingdom or 
abroad. If born abroad, it is also irrespective 
of the legal position in the country of birth. 

Parental orders are granted under section 
54 of the HFEA 2008. The application must 
be made by two people either married, in a 
civil partnership or in an ‘enduring family 
relationship’. One of the commissioning 
parents must have provided the genetic 
material used to create the embryo. At the 
time of the application and making of the 
order:
• the child must be living with the 

commissioning parents (section 54(4)(a));
• one of the commissioning parents must be 

domiciled in the UK, Channel Islands or 
Isle of Man (section 54(4)(b));

• no money or benefit must be received or 
given, other than for expenses, unless the 
court authorises such a payment (section 
54(8));

• the commissioning parents must provide 
the child’s birth certificate and proof of 
a genetic link between at least one of the 
commissioning parents and the child. The 
application must be made within six months 
of the child’s birth (section 54(3)); and

• the surrogate mother (and any other 
parent) must, with full understanding, give 
free and unconditional agreement for the 
order to be made. The agreement must be 
obtained no earlier than six weeks after the 
birth (section 54(6)). 

In reality, the court, recognising that the 
paramount consideration of the court 
must be the child’s welfare throughout his 
life, stretches the law to meet the child’s 
needs. In Re X (A Child) (Surrogacy: Time 
Limit) [2014] EWHC 3135 (Fam), the court 
concluded it was not prevented from making 
an order merely because the application 
was made after the six-month period. The 
statute protects rights that are ‘practical and 
effective’ and not ‘theoretical and illusory’. 
Applying the welfare principle, the court 
was not just entitled but bound to adopt a 
more liberal and relaxed approach to the 
wording of section 54(3). The same purposive 
construction was applied in A and B (No 2 
Parental Order) [2015] EWHC 2080 (Fam). 
The point has been emphasised again in Re 

A and B (Children) (Surrogacy: Parental Orders: 
Time Limits) [2015] EWHC 911 (Fam): 
the time limit is a directive rather than a 
mandatory deadline and the court has the 
power to extend it where the facts demand.

The problems created by an international 
market were not envisaged by the lawmakers. 
Approximately 25 per cent of all surrogacy 
arrangements involving English couples take 
place abroad. Many countries permit payment 
for surrogacy and therefore UK couples 
who enter surrogacy arrangements abroad 
often make direct payments either openly 
or as expenses. The UK court then has to 
consider whether such payments constitute 
permitted reasonable expenses and, if not, 
determine whether or not the child’s interests 
require that they are still retrospectively 
authorised, or whether an order should be 
made in any event. Consequently, the English 
courts are often asked to confer parenthood 
when statutory requirements have not been 
fulfilled. The court applies the enhanced 
welfare checklist to overcome this. Payments 
to overseas surrogate mothers have been 
authorised, ranging from US$53,000 in 
California to £3,000 in India. No application 
has yet been refused on the grounds that 
payments were unreasonable. 

The lack of recognition of binding 
agreements between commissioning parents 
and surrogates causes difficulties for parties 
and practitioners. In H, B v S, M (A Child) (By 
her Children’s Guardian) [2015] EWFC 36, the 
court had to decipher informal arrangements 
with minimal supporting evidence. The 
biological father argued that there was a 
surrogacy arrangement. The biological 
mother argued he was merely a sperm donor. 
Clearly the court would have been assisted by 
a clear agreement between the parties or to 
draw inferences from the absence of such an 
agreement. 

The current law makes it essential when 
dealing with cases across international 
borders for prospective parents to obtain 
expert advice in both jurisdictions at a very 
early stage. The case of Re G, M [2014] 
EWHC 1561 (Fam) involved a same-sex 
couple whose domicile of origin was France. 
They resided in England and applied for a 
parental order for twins born pursuant to a 
surrogacy arrangement in the United States 
(Iowa). This was a commercial surrogacy 
arrangement following which a decree of 
adoption was ordered in Iowa so that the 
commissioning parents could have equal 
parental rights over each twin. The problem 
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with having undertaken these steps in Iowa 
was that the commissioning parents left 
themselves open to potentially being in 
breach of section 83 of the Adoption and 
Children Act 2002, which prohibits British 
residents from bringing children adopted 
abroad into the UK. The court recognised 
that while they were potentially in breach, 
the commissioning parents had acted in 
good faith, acted promptly and ensured that 
all the information requested by the court 
had been made available. Parental orders 
were granted, again applying the enhanced 
welfare checklist, on the basis that each 
child’s lifelong welfare needs could only be 
met by their legal relationship with their 
commissioning parents being on the securest 
possible footing. 

Although the courts are willing to stretch 
the law to meet the welfare needs of children, 
the system is clearly in need of reform. 
Moylan J in Re D (A Child) (Surrogacy) [2014] 
EWHC 2121 (Fam) said: 

‘there is, in my view, a compelling need 
for a uniform system of regulation to be 
created by an international instrument in 
order to make available an appropriate 
structure in what can only be described as 
the surrogacy market’. 

In Re X and Y (Foreign Surrogacy) [2008] 
EWHC 3030 (Fam), Hedley J described an 
application for a parental order following 
an international surrogacy arrangement as 
having been ‘less a journey along a primrose 
path, more a trek through a thorn forest’. 

The sheer number of parents failing to 
apply for parental orders demonstrates the 
need for reform. Although official figures 
are hard to come by, numbers have increased 
significantly in recent years. It is estimated 
that there are between 1,000 and 2,000 
surrogate births per year, of which only a 
few hundred are the subject of parental 
order applications. In 2012, 1,000 British 
passports were reportedly granted to children 
born through surrogacy in India. Only 
approximately 213 parental orders were made 
in this period. The scale of the international 
market, particularly focussed in India and the 
US, makes it inevitable that intended parents 
will look to those countries for assistance. 
There are some examples of better practice. 
In California, commissioning parents may 
seek orders before the birth and therefore, 
become the child’s legal parents before he or 
she is born. In South Africa, the High Court 
can supervise the surrogacy arrangement 
pre and post birth under the Children Act 

2005. Certain jurisdictions provide that 
the surrogate cannot renege on a properly 
constituted agreement, providing certainty 
for the commissioning parents. 

In this writer’s view, the difficulties with 
the current UK system are caused by a 
legal framework loaded on the back end 
of the process. Although the welfare of the 
child is used as a means to overcome the 
deficiencies in the law, it is no substitute 
for a properly constituted and regulated 
framework. Reforms have been considered, 
and the Brazier Report commissioned in 
1997 looked at surrogacy law and practice ‘to 
ensure that the law continued to meet the 
public’s concerns’. The recommendations 
included a central and binding code of 
practice providing for the regulation of clinics 
and new legislation to clarify the categories 
of expenses allowed. The recommendations 
were not implemented which, it is suggested, 
was an opportunity missed. 

In practice, the concerns of parties to a 
surrogacy arrangement are not adequately 
met by the current law and the vast majority 
of commissioning parents are not applying 
for parental orders. Although factors such 
as ignorance of the legal position, fear of 
problems, concerns over privacy and costs 
may partly account for this, the reality is that 
the system does not meet parents’ needs. 
Public awareness needs to be increased; 
however, primary legislation is needed to 
effect fundamental change. 

Some UK fertility clinics and the not-
for-profit sector are leading the way. They 
offer sensible advice that commissioning 
parents should enter into a contract with 
the host surrogate defining the parties’ 
rights and responsibilities, dealing with 
expenses and addressing other relevant 
considerations. They are also told that in the 
event of a dispute, the agreement will not be 
enforceable in a court of law. 

If we are to have a system that truly 
safeguards the interests of the commissioning 
parents as well as the welfare of the 
surrogate and child, the time has come 
for legally enforceable arrangements and 
tighter regulation of agencies, so that 
best practice and common standards are 
applied. Such agreements could address 
relevant issues, including provision for the 
surrogate to receive psychological support 
pre birth and follow on support post birth, 
addressing one of the major concerns in 
any surrogacy arrangement: the possibility 
of the surrogate mother failing to surrender 
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the baby. The same expert could work with 
the commissioning parents in order to help 
alleviate their concerns.

Health screening of all parties is established 
good practice, but the agreement could 
address any potential health concerns and 
would help the parties to consider in advance 
how they would deal with any medical 
emergencies during the pregnancy. It could 
also address the level of communication and 
contact during the pregnancy: it is important 
for parties to understand if they are permitted 
to attend medical appointments or how they 
would share medical information. Practical 
issues such as the need to respect each other’s 
privacy and decide who will attend the birth 
can be addressed. Provision can be made for 
health or life insurance. 

Importantly, the precise means by which 
expenses will be paid and the nature of those 

expenses (recognising the global realities) 
can be made clear. 

Any immigration or nationality issues can 
be addressed as well as international travel 
arrangements. 

There is a strong case for a two-stage 
procedure involving the early appointment of 
a parental order reporter and the making of 
an interim parental order pre birth, so that 
the commissioning parents have PR for the 
child following surrender of the child after 
delivery. This would then be followed by the 
making of a final parental order. 

Surrogacy has moved from subversion 
to the mainstream. Without reform, the 
overwhelming number of commissioning 
parents will simply ignore the current legal 
framework, leaving children potentially 
stateless, parentless and with an uncertain 
future.

California is generally considered a 
‘surrogacy friendly’ state. It has both 
case law and statutes that establish 

clear rules and guidelines for gestational 
surrogacy (although the same cannot be said 
for traditional surrogacy.) A brief outline of 
California surrogacy law follows.

The case law

Johnson v Calvert (1993) 5 Cal 4th 84

Mark and Crispina Calvert were a married 
couple who wanted to have a child. Crispina 
had viable eggs, but could not carry a baby to 
term. Her eggs were retrieved and fertilised 
in vitro with Mark’s sperm, and one of the 
resulting embryos was implanted in the 
womb of Anna Johnson. After a number of 
disagreements between the parties, Anna 
decided she wanted to keep the baby, and the 
case went to the California Supreme Court.

HELD: Both Anna and Crispina are 
‘natural’ mothers, Anna being the gestational 
mother and Crispina being the genetic 
mother. When two women have equally valid 
claims to maternity, the ‘tie breaker’ is intent 
at the time of conception. Because Crispina 
intended to be a mother at conception and 
Anna did not, the court honoured these 
intents and found that Crispina was the baby’s 
legal mother. (Note that contrary to popular 
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although it did find that it was not void as 
against public policy.)

In re Marriage of Moschetta (1994) 25 Cal 
App 4th 1218

Robert and Cynthia Moschetta were a 
married couple who wanted to have a child. 
Cynthia was sterile. Elvira Jordan agreed to be 
inseminated with Robert’s sperm and to carry 
the baby to term for Robert and Cynthia. 
Pursuant to the agreement, Elvira was to allow 
Robert sole custody and consent to adoption 
of the child by Cynthia. However, when the 
Moschettas broke up during her pregnancy, 
Elvira decided to keep the baby, although, 
when the couple reconciled, she relented 
and allowed the baby to go home with 
them. Seven months later, the Moschettas 
broke up for good. Cynthia petitioned the 
court, arguing that she was the baby’s legal 
mother, not Elvira, based on the terms of the 
surrogacy contract and the fact that the baby 
had lived with Cynthia for most of its short 
life.

HELD: Johnson v Calvert did not apply, 
because Elvira was both the genetic and 
the gestational mother. Enforcing a pre-
birth contract to give up one’s baby would 
go against the public policies relating to 



INTERNATIONAL BAR ASSOCIATION  LEGAL PRACTICE DIVISION76 

SURROGACY IN CALIFORNIA

parentage and adoption. Legally, Elvira was 
the mother and Robert was the father. The 
case was remanded for a determination on 
custody and visitation.

In re Marriage of Buzzanca (1998) 61 Cal 
App 4th 1410

John and Luanne Buzzanca were a married 
couple who wanted to have a child. Both were 
infertile. They had the eggs of an anonymous 
egg donor fertilised with the sperm of an 
anonymous sperm donor, and the resulting 
embryos were implanted in the womb of a 
paid surrogate. When the Buzzancas filed 
for dissolution of their marriage during the 
pregnancy, Luanne indicated that the baby 
(not yet born) was a child of the marriage; 
John indicated that there were no children of 
the marriage, maintaining that he should not 
be held legally responsible for a child that was 
not genetically his and was not genetically his 
wife’s and was not being gestated by his wife. 
The trial court agreed with John, finding that 
the baby had no legal parents.

HELD: The Court of Appeal found that 
when a couple, unable to procreate on their 
own, causes the conception of a child by 
use of medical technology, with the intent 
to parent the child, they will be held to the 
status of legal parents regardless of genetics.

The statutes

Family Code, section 7613

Family Code, section 7613 is the California 
statute that differentiates between egg 
donors, sperm donors and parents. Section 
(a) provides that a spouse who consents 
to his or her spouse’s insemination with 
donated sperm is treated in law as the second 
parent of any resulting child. The remaining 
sections set forth the basis on which courts 
are to determine whether a man is a sperm 
donor or an intended father, and whether 
a woman is an egg donor or an intended 
mother. However, it is important to note 
that California looks at parentage through a 
particularly broad lens, and parenting conduct 
after a child is born may turn someone who 
otherwise would have been a sperm donor 
or egg donor into a parent. See, for example 
KM v EG (2005) 37 Cal 4th 130, where a 
woman who signed egg donor paperwork 
and provided eggs to her same-sex partner, 
but resided with the partner and children 
for five years after the children (twins) were 

born and participated in parenting them, was 
a parent and not an egg donor as a matter 
of law, and Jason P v Danielle S (2014) 226 
Cal App 4th 167, where a man who provided 
his sperm to a physician for purposes of 
an in vitro fertilisation (IVF) and embryo 
transfer procedure with his girlfriend was 
statutorily precluded from using genetics to 
establish paternity, but could establish his 
legal parentage of the child by evidence that 
he had received the child into his home and 
publicly held the child out as his own son.

Family Code, section 7962

Since 2013, California has had a statutory 
structure in place for surrogacy. The key 
statute is Family Code, section 7962, which 
provides – in relevant part – as follows:
‘(a) An assisted reproduction agreement 

for gestational carriers shall contain, 
but shall not be limited to, all of the 
following information:
(1) The date on which the assisted 

reproduction agreement for 
gestational carriers was executed.

(2) The persons from which the 
gametes originated, unless 
anonymously donated.

(3) The identity of the intended parent 
or parents.

(4) Disclosure of how the intended 
parents will cover the medical 
expenses of the gestational carrier 
and of the newborn or newborns 
…

(b) Prior to executing the written assisted 
reproduction agreement for gestational 
carriers, a surrogate and the intended 
parent or intended parents shall be 
represented by separate independent 
licensed attorneys of their choosing.

(c) The assisted reproduction agreement 
for gestational carriers shall be executed 
by the parties and the signatures on 
the assisted reproduction agreement 
for gestational carriers shall be 
notarised or witnessed by an equivalent 
method of affirmation as required 
in the jurisdiction where the assisted 
reproduction agreement for gestational 
carriers is executed.

(d) The parties to an assisted reproduction 
agreement for gestational carriers 
shall not undergo an embryo 
transfer procedure, or commence 
injectable medication in preparation 
for an embryo transfer for assisted 
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reproduction purposes, until the assisted 
reproduction agreement for gestational 
carriers has been fully executed as 
required by subdivisions (b) and (c) of 
this section.

(e) An action to establish the parent-child 
relationship between the intended 
parent or parents and the child… may 
be filed before the child’s birth and may 
be filed in the county where the child is 
anticipated to be born, the county where 
the intended parent or intended parents 
reside, the county where the surrogate 
resides, the county where the assisted 
reproduction agreement for gestational 
carriers is executed, or the county 
where medical procedures pursuant to 
the agreement are to be performed. 
A copy of the assisted reproduction 
agreement for gestational carriers shall 
be lodged in the court action filed for 
the purpose of establishing the parent-
child relationship. The parties to the 
assisted reproduction agreement for 
gestational carriers shall attest, under 
penalty of perjury, and to the best of 
their knowledge and belief, as to the 
parties’ compliance with this section in 
entering into the assisted reproduction 
agreement for gestational carriers…

(f)     (1) A notarised assisted reproduction  
agreement for gestational  
carriers signed by all the parties,  
with the attached declarations 
of independent attorneys, and 
lodged with the superior court in 
accordance with this section, shall 
rebut any presumptions… as to the 
gestational carrier surrogate, her 
spouse, or partner being a parent 
of the child or children.

(2) Upon petition of any party to 
a properly executed assisted 
reproduction agreement for 
gestational carriers, the court 
shall issue a judgment or order 
establishing a parent-child 
relationship… The judgment or 
order may be issued before or after 
the child’s or children’s birth…
Subject to proof of compliance with 
this section, the judgment or order 
shall establish the parent-child 
relationship of the intended parent 
or intended parents identified in 
the surrogacy agreement and shall 
establish that the surrogate, her 
spouse, or partner is not a parent 

of, and has no parental rights or 
duties with respect to, the child or 
children. The judgment or order 
shall terminate any parental rights 
of the surrogate and her spouse or 
partner without further hearing 
or evidence, unless the court or a 
party to the assisted reproduction 
agreement for gestational carriers 
has a good faith, reasonable belief 
that the assisted reproduction 
agreement for gestational carriers 
or attorney declarations were 
not executed in accordance with 
this section. Upon motion by a 
party to the assisted reproduction 
agreement for gestational carriers, 
the matter shall be scheduled 
for hearing before a judgment 
or order is issued. Nothing in 
this section shall be construed 
to prevent a court from finding 
and declaring that the intended 
parent is or intended parents are 
the parent or parents of the child 
where compliance with this section 
has not been met; however, the 
court shall require sufficient proof 
entitling the parties to the relief 
sought.

(g) The petition, relinquishment or consent, 
agreement, order, report to the court 
from any investigating agency, and any 
power of attorney and deposition filed 
in the office of the clerk of the court 
pursuant to this part shall not be open 
to inspection by any person other than 
the parties to the proceeding and their 
attorneys and the State Department 
of Social Services, except upon the 
written authority of a judge of the 
superior court. A judge of the superior 
court shall not authorise anyone to 
inspect the petition, relinquishment or 
consent, agreement, order, report to 
the court from any investigating agency, 
or power of attorney or deposition, 
or any portion of those documents, 
except in exceptional circumstances 
and where necessary. The petitioner 
may be required to pay the expense of 
preparing the copies of the documents 
to be inspected.

(h) Upon the written request of any party 
to the proceeding and the order of 
any judge of the superior court, the 
clerk of the court shall not provide any 
documents referred to in subdivision 
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(g) for inspection or copying to any 
other person, unless the name of the 
gestational carrier or any information 
tending to identify the gestational 
carrier is deleted from the documents or 
copies thereof.

(i) An assisted reproduction agreement 
for gestational carriers executed 
in accordance with this section is 
presumptively valid and shall not 
be rescinded or revoked without a 
court order. For purposes of this 
part, any failure to comply with the 
requirements of this section shall rebut 
the presumption of the validity of the 
assisted reproduction agreement for 
gestational carriers’.

To summarise, it is clear that gestational 
surrogacy, when carried out in compliance 

with Family Code, section 7962, creates 
a valid and enforceable right to legal 
parentage in the intended parents, and a 
valid and enforceable right to a finding of 
non-parentage for the surrogate and her 
spouse. This is true regardless of whether the 
intended parent or parents have a genetic 
connection to the child, and is true regardless 
of sexual orientation or the marital status of 
the intended parents.

When Family Code, section 7962 is not 
complied with, courts nevertheless have 
the discretion to decide whether or not to 
enforce the surrogacy arrangement; however, 
all prospective intended parents involved 
in surrogacy efforts in California should be 
counseled to comply with section 7962 to 
avoid any uncertainty.

Status of gestational surrogacy

Maryland is generally viewed as a ‘surrogacy-
friendly’ state, because there is no restrictive 
or prohibitive case law and there are no 
statutes regarding these arrangements. 
However, absence of law also means there is 
no guaranteed enforceability of gestational 
surrogacy contracts. Furthermore, although 
these arrangements have been permitted 
in Maryland, not all courts may view them 
favourably. 

Compensation is acceptable for gestational 
carriers, but not for traditional surrogates. 
(In traditional surrogacy, an adoption has 
to occur before a spouse of a biological 
parent may be recognised as a legal parent 
and to terminate the rights of the surrogate. 
Except under quite specific, defined 
circumstances and otherwise subject to 
criminal penalty, no money may be paid to 
a consenting birth mother in an adoption. 
At least arguably, payment to a birth mother 
under a compensated traditional surrogacy 
agreement might be interpreted as payment 
for a child. This point has been addressed 
by the Maryland Office of the Attorney 
General and in a handful of unreported, 
trial-level cases. Consequently, compensated 
traditional surrogacy should not be practiced 
in Maryland).

The only Maryland case pertaining to 
gestational surrogacy is In Re Roberto d B, 
399 Md 267, 923 A 2d 115 (2006). The case 
involved a single man who contracted with a 
gestational carrier to gestate and deliver twin 
children. The question on appeal was whether 
the name of the genetically unrelated 
gestational carrier must be included on the 
birth certificate as the children’s mother. In 
reversing the trial court, the Court of Appeals 
decided that the carrier’s name could be 
omitted, and that the name of the ‘mother’ 
on the birth certificate could be left blank. 
The appellate court relied on Maryland’s 
Equal Rights Amendment in arriving at its 
decision, and commented that the name of a 
biological father can be, and many times is, 
omitted. A gender-neutral reading demands 
that a ‘mother’s’ name may also be omitted, 
and like the unnamed father, that designation 
may remain blank, until the omission is 
proven to be incorrect. The court, however, 
expressly declined to entertain the question 
of the enforceability of gestational carrier 
arrangements, indicating instead that the 
legislature was the proper venue for that 
decision. 

Gestational carrier 
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The process

The current legal process involves a pre-
treatment written agreement that documents 
the intentions of the parties, provides for 
reimbursement of expenses, memorialises the 
intended parents’ right to and responsibility 
for any resultant child, and allows for waivers 
of parental rights that might be presumed in 
the woman who gives birth and her spouse. 
Best practice is to require that the parties are 
independently represented by competent 
counsel, and that there be a thorough review 
of the agreement conducted by counsel for 
the carrier with her client(s). This includes 
the opportunity to negotiate the terms 
of the agreement. The intended parents 
are permitted to pay for the gestational 
carrier’s representation, and the contract will 
reference that agreement. 

The mental health evaluation is also an 
important part of the process and critical to 
the arrangement.

Contract language must be carefully 
drafted to avoid even the appearance that 
any payments received by the carrier could 
be construed as payment for custody or 
placement of the child.

In friendly jurisdictions within 
Maryland, with the appropriate consents 
and attachments to a petition to declare 

parentage, the courts have issued pre-birth 
orders declaring that the child, on his or her 
birth, is the child of the intended parents. 
Such an order should also include a directive 
to the Division of Vital Records to prepare the 
birth certificate in accordance with the order. 
In cases where the intended parents’ home 
country requires an adoption by the non-
biological parent, with appropriate language 
in the order, the name of the carrier may 
remain on the birth certificate. 

We have been successful acquiring parental 
rights for single people and same-sex couples, 
whether married or not.

The Maryland legislature and gestational 
surrogacy

For the past several years, legislation has been 
proposed in the Maryland General Assembly 
that would codify the process and procedure 
for gestational surrogacy, provide safeguards 
for all participants and define requirements 
for a valid gestational surrogacy agreement. 
Despite the courts asking for guidance from 
the legislature, the bills have not passed. 
It is unclear whether these initiatives will 
reappear this upcoming legislative session, or 
if restrictive or prohibitive legislation might 
be introduced.

International surrogacy has become an 
increasingly popular method for individuals 
and couples, who cannot conceive on their 

own, to have children through a surrogate. 
United States citizens and lawful permanent 
residents (LPRs) alike are seeking, now 
more than ever, the services of international 
donors and surrogates to have their children 
for them, via the use of assisted reproductive 
technology (ART). However, as technology 
has advanced and the use of international 
surrogates has increased, US immigration 
law has failed to adapt and keep pace with 

the advancements in science. As such, 
international surrogacy creates certain 
risks and challenges that immigration 
practitioners should be aware of, with regards 
to determining how to bring a child born via 
surrogacy, back to the US after the child’s 
birth abroad.

Case example

Take the following scenario. A LPR couple 
decides to travel to India to use a gestational 
surrogate to have their baby. The couple uses 
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the sperm of the LPR husband (intended 
father), an egg donor (not the intended 
mother) and a surrogate to carry and birth 
their child. The child is genetically related 
to the LPR husband, but not to the LPR wife 
because the couple used an egg donor. The 
LPR wife is also not the child’s birth mother 
because the couple used a surrogate. How 
then can the couple bring the child back to 
the US? One option is for the LPR husband to 
file an I-130 Petition for Alien Relative for the 
child and go through consular processing to 
bring the child to the US. However, this is not 
always an attractive option for new parents for 
a variety of reasons. The parents may have to 
return to work in the US and may not have 
family to care for the child abroad. In such 
a scenario, the LPR couple has extremely 
limited options.

Establishing the mother-child relationship

The biggest hurdle immigration practitioners 
need to overcome in the scenario above is 
the issue of defining the relationship between 
the child and the intended mother. Title 
III of the Immigration and Nationality Act 
(INA) provides a very restrictive definition 
of this relationship and limits the automatic 
transmission of US citizenship to situations 
where there is a biological link between the 
child and one (or both) US citizen parent(s). 
However, in the immigration context, the 
same biological nexus between the child and 
its US citizen parent is not required. This 
allows immigration practitioners to make 
alternative, creative arguments regarding the 
parent-child relationship, by looking at the 
regulations under Titles I and II of the INA. 

Section 101(b)(1) of INA defines, in 
pertinent part, a child as:

‘ … an unmarried person under 21 years 
of age who is –
(A) A child born in wedlock;
(B) A stepchild, whether or not born out 

of wedlock, provided the child had 
not reached the age of eighteen years 
at the time the marriage creating the 
status of the stepchild occurred;

(C) A child legitimated under the law 
of the child’s residence or domicile, 
or under the law of the father’s 
residence or domicile, whether in 
or outside the United States, if such 
legitimation takes place before the 
child reaches the age of eighteen 
years and the child is in the legal 

custody of the legitimating parent 
or parents at the time of such 
legitimation;

(D) A child born out of wedlock, by, 
through whom, or on whose behalf a 
status, privilege, or benefit is sought 
by virtue of the relationship of the 
child to its natural mother or to its 
natural father if the father has or had 
a bona fide parent-child relationship 
with the person;...’

The terms ‘parent,’ ‘mother’ and ‘father’ are 
established by the definition of ‘child’ under 
the INA,  section 101(b)(2). Based on these 
definitions, the relationship between a child 
born via ART – by using an egg donor and a 
surrogate – and an intended mother, would 
be a stepmother/stepchild relationship;2 a 
child can be considered a stepchild ‘whether 
or not [the child was] born out of wedlock, 
provided the child had not reached the age 
of eighteen years at the time the marriage 
creating the status of the stepchild occurred.’3 
Because the regulations define ‘mother’ 
based on the definition of ‘child’, it is 
arguable that a stepchild is a child, which 
means that a stepmother is a mother for 
immigration purposes.

Applicable regulations and current status 
of the law

Pursuant to the Code of Federal 
Regulations:

‘a waiver of the visa… shall be granted 
without fee or application by the 
district director, upon presentation 
of the child’s birth certificate, to a 
child born subsequent to the issuance 
of an immigrant visa to his or her 
accompanying parent who applies for 
admission during the validity of such 
a visa… or a child born during the 
temporary visit abroad of a mother who 
is a lawful permanent resident alien, or a 
national, of the United States, provided 
that the child’s application for admission 
to the United States is made within 2-years 
of birth, the child is accompanied by the 
parent who is applying for readmission 
as a permanent resident upon the first 
return of the parent to the United 
States after the birth of the child, and 
the accompanying parent is found to be 
admissible to the United States’.4 

Immigration practitioners can argue that an 
intended LPR mother can qualify to bring the 
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child to the US under the aforementioned 
regulation. Because she is regarded as 
the child’s stepmother, and therefore, for 
immigration purposes, she fits the definition 
of the child’s mother, the intended LPR 
mother can bring the child to the US within 
two years of the child’s birth, on the first 
return of the intended LPR mother to the 
US after the child’s birth, provided that she is 
admissible.

It is important to note, however, that such 
an argument can only work if the intended 
LPR mother’s name is placed on the child’s 
birth certificate. The birth certificate is a 
key document that US Customs and Border 
Protection (CBP) officers look at when 
creating the record for the infant child during 
secondary inspection at the port of entry. 
A birth certificate that lists the intended 
LPR mother’s name, in conjunction with 
documents such as the surrogacy agreement, 
and child’s passport, are all documents 
that a CBP officer may inspect in order to 
determine the existence of a relationship 
between the intended LPR mother and the 
child. Without her name on the child’s birth 
certificate, it would be impossible for the 
intended LPR mother to bring the child to 
the US under 8 CFR section 211.1(b)(1) 
because she will have no documentation to 
prove her relationship to the child.

Humanitarian considerations

In the alternative to proving the mother-child 
relationship under the INA, immigration 
practitioners can also make humanitarian 
parole arguments at ports of entry. CBP 
officers are permitted to ‘use discretion 
where appropriate to admit or parole aliens 
into the United States where the law permits 
discretion.’5 CBP officers are allowed to deny 
an alien seeking entry if the alien ‘poses any 
terrorist threat, poses any potential threat 
of committing criminal or violent acts in the 
United States, or poses a substantial threat 
of contributing to the illegal population of 
the United States …’6 Such discretion is to 
be applied on a case-by-case basis taking into 
consideration the totality of the circumstances 
and the individual facts of each case. 

Because infant children do not pose 
risks of terrorist threats, potential threats 
of committing criminal or violent acts in 
the US or any threats of contributing to the 
illegal population of the US, immigration 
practitioners can request that the CBP officer 
parole the baby into the US, after which, the 

parents can file an I-130 Petition for Alien 
Relative for the child.

Conclusion

As increasing numbers of couples turn to 
international surrogacy agencies and ART to 
assist them in having children, it is important 
for immigration practitioners to be aware 
of the complexities involved with assisting 
clients to bring their babies back to the US. 
The current state of the law as it pertains to 
LPR couples who use international surrogates 
is not clearly defined, and immigration 
practitioners should carefully, strategically 
and creatively advise their clients of the 
options available to them.
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Minnesota law does not regulate 
or address the use of surrogacy 
agreements or the establishment 

of parentage for a child who results from 
the use of assisted reproductive technology 
(ART) as set forth in such an agreement. In 
Minnesota, how parentage of the resulting 
child is established depends on the county 
of venue and often on the judge assigned 
to the case. Some courts will grant a pre-
birth declaration of parentage; others will 
not. Some county judges will provide some 
temporary relief to a party prebirth but will 
not make a final determination of parentage 
until after the child’s birth. In such situations, 
pre-birth temporary relief orders usually 
direct the medical facility where the child 
will be born to hold the issuance of the birth 
certificate until a reasonable time after birth. 
This avoids the issuance of an erroneous birth 
certificate that lists the gestational carrier 
and her husband as the child’s parents. The 
order issued after the child’s birth that finally 
establishes parentage then directs the medical 
facility to enter the genetic parents’ names on 
the birth certificate. In such circumstances, 
an amended birth certificate is not necessary.

Courts that require a post-birth 
determination of parentage do so based 
on an interpretation of Minnesota Statute, 
section 257.57, subdivision 5, which states that 
if a paternity action is commenced prebirth, 
the proceedings are stayed until post birth 
except for service of process and depositions. 
The lack of clear statutory guidance leads 
some courts to apply this paternity statute 
in this fashion; however, in other counties, 
declaratory judgment actions pursuant to 
Minnesota Statute, section 555 have been 
used successfully to establish parentage 

pre birth when all parties agree to the 
establishment and medical evidence supports 
such a conclusion. Such a declaration outside 
of Minnesota’s Parentage Act benefits all 
parties involved and the child, whose legal 
parentage is clear at birth without the need 
for delay or subsequent proceedings. 

Courts that grant a pre-birth declaratory 
judgment are willing to do so with respect 
to both intended parents. Courts that will 
not grant pre-birth declaratory judgments 
establishing parentage will usually only grant 
a parentage order for the genetic parent(s) 
of the child. If one of the intended parents is 
not the child’s genetic parent, the court will 
establish the non-genetic parent’s rights via 
a step-parent adoption. Venue is based upon 
county of residence of any party.

There are no issues with Minnesota Vital 
Records in the issuance of appropriate 
birth records based upon court orders. Vital 
Records has recognised pre-birth orders 
issued outside the State of Minnesota as well 
as those issued within the State of Minnesota. 
Because parents are identified as ‘parent’ and 
‘parent’, there are no issues with getting birth 
certificates for same-sex couples. Courts have 
not required both parties to be married in 
order to establish both intended parents as 
legal and custodial parents.

Minnesota does have a statutory provision 
governing sperm donation, but it requires 
insemination be done by a physician and that 
the couple be married (Minnesota Statute, 
section 257.56). There is also a statute that 
provides that a donor of genetic material 
for assisted reproduction for the benefit of 
a recipient parent, whether sperm or ovum, 
cannot claim to be the child’s biological 
or legal parent (Minnsota Statute, section 
257.62, subdivision 5(c)).
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The current law in New York regarding 
surrogacy, Article 8 of the Domestic 
Relations Law (DRL) makes any 

surrogacy agreement void and unenforceable 
and makes commercial surrogacy illegal. 
Article 8 also imposes criminal sanctions for 
violations of the prohibition on commercial 
surrogacy. Article 8 was passed almost 20 years 
ago in the aftermath of the infamous New 
Jersey case known as ‘Baby M’ (In Re Baby M, 
537 A 2d 1227, 109 NJ 396 (1988)). In Baby 
M, Mary Beth Whitehead agreed, for a fee, to 
be inseminated with William Stern’s sperm 
for the purpose of having a child who she 
agreed to relinquish to Stern and his wife. 
After the child’s birth, Whitehead reneged 
on the agreement. The Sterns sued to be 
declared legal parents of the child – who was 
Whitehead’s genetic child – and the New 
Jersey court held the agreement to be void as 
against public policy. 

The Baby M case created public outrage at 
the idea that a woman could be contractually 
compelled to relinquish her genetic child. 
Additionally, many feared that vulnerable 
women would be enticed into acting as 
surrogates by the fees they would receive. 
The New York legislature acted swiftly to 
pass Article 8, which voided all surrogacy 
agreements as against the public policy of 
the state and made surrogacy for a fee illegal, 
thereby ensuring that women could not be 
exploited commercially for their unique 
ability to gestate a child. 

Almost two decades after the enactment 
of Article 8, improvements in in vitro 
fertilisation (IVF) technology, as well as 
current notions of a woman’s right to control 
her own reproductive choices, call into 
question the rationale and intended benefits 
of Article 8. Moreover, the unintended 
consequences of Article 8 have resulted in 
legal insecurity regarding the parentage of 
children born through gestational carrier 
arrangements in New York State. This 
legal uncertainty, and New York’s ban on 
commercial surrogacy law, has forced many 
New York residents to pursue this important 
family building option outside of their home 
state.

While New York law imposes significant 

restrictions on the surrogacy process, 
there is no legal prohibition against a 
woman carrying a child for intended 
parents provided she does not receive any 
compensation for doing so. Because of this, 
there are many heartwarming examples of 
successful surrogacy arrangements between 
close relatives or friends where the surrogate 
has received no compensation beyond 
reimbursement for the cost of the medical 
procedures, the cost of legal representation 
and the limited expenses permissible in a 
New York adoption. See DRL, section 123(1). 
Under current New York law, a child born 
to a gestational surrogate is born into legal 
limbo. New York has no statutory definition 
of who is a legal mother. This is not surprising 
because, until the advent of IVF technology, 
there was never a need to determine who 
the legal mother of a child was. The woman 
who gave birth to a child was always the 
legal mother. However, once the gestational 
and genetic functions of motherhood could 
be shared by more than one woman, the 
potential for conflicting claims of parentage 
became possible. See Perry-Rogers v Fasano, 
276 AD 2d 67, 715 NY S 2d 19 (NYAD 1 Dept, 
2000) (where the embryo of one couple was 
mistakenly transferred to the wife of another 
couple who gave birth to the other couple’s 
child).

Importantly, Article 8 does not resolve the 
question of who is the legal mother of a child 
born through surrogacy. Although the statute 
defines the ‘birth mother’ as the woman who 
gives birth to a child and the ‘genetic mother’ 
as the woman who provides the ovum for the 
birth of the child, the statute fails to describe 
the legal mechanism by which legal parentage 
is to be determined. See Doe v New York City Bd 
of Health, 5 Misc 3d 424, 782 NYS 2d 180 (NY 
Sup, 2004) (the court noted ‘Section 124 of 
the Domestic Relations Law specifically leaves 
open the type of legal proceeding that may be 
instituted following the birth of a child born 
pursuant to a surrogate parenting contract, 
and does not limit the parties to a formal 
adoption proceeding’.)

Public Health regulations require that 
the woman who gives birth be named as the 
mother on the child’s birth registration (see 
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Public Health Law, section 4130). Therefore, 
a birth mother may be considered the 
‘presumptive’ legal mother. Accordingly, 
many parties to a surrogacy arrangement in 
New York proceed to an adoption proceeding 
in order to effect a termination of the 
‘parental rights’ of the birth mother and to 
secure the parental rights of the intended 
parents to the child. However, adoption 
is an imperfect tool, especially where the 
intended parents are also the genetic parents 
of the child. In recognition of this, some 
New York courts have determined that where 
there is no contest between the gestational 
and genetic intended mother, the genetic 
mother is entitled to bring a proceeding for a 
declaration of maternity. See TV v NYS Dept of 
Health, 88 AD3d 290 (2nd Dept 2011) (court 
held that a conclusive presumption that the 
birth mother is the legal mother of a child 
born through gestational surrogacy violated 
due process and equal protection); Doe v New 
York City Bd of Health, (noted above) (genetic 
mother was declared the legal mother of 
triplets carried by her sister without the 
need for an adoption or DNA testing); and 
Arredondo v Nodelman, 163 Misc 2d 757, 622 
NYS 2d 181 (Sup Ct, Queens County 1994) 
(declaration of maternity granted where the 
intended mother was proven by DNA testing 
to be the genetic mother and the gestational 
carrier failed to appear in the matter). 

The cases cited above only apply in a 
case where the intended mother is also 
the genetic mother and there is no contest 
over parental rights after birth. Where the 
intended mother lacks a genetic connection 
to the child, her only option is to undertake 
a formal adoption proceeding in order to 
be recognised as a legal mother. On the flip 
side, while the gestational carrier (not a 
traditional surrogate) might be considered 
the presumptive parent, she could attempt to 
deny parental responsibility based on her lack 
of genetic connection.

The absence of clear rules does not serve 
the interests of children who should have 
the security of a legal parent at birth; it 
does not serve the interests of the genetic 
and or intended parents who want to be 
responsible for the child, and it does not 
serve the interest of the gestational carrier 
who was willing to gestate the child, but has 
no interest in having parental status thrust 
on her. Ironically, however, this is exactly the 
result that New York’s ban on enforceable 
agreements achieves.

The burden imposed by New York law 

on intended parents needing to build their 
family with the assistance of a compensated 
gestational carrier is significant. These 
families are compelled to leave trusted 
medical and legal professionals to work with 
professionals they don’t know and who are 
located at a distance from their home. The 
broad and punitive language of Article 8 
prohibits New York attorneys from providing 
legal counsel to their clients if they participate 
in compensated surrogacy arrangements. 
This prohibition may arguably apply even if 
the carrier delivers out of state. The intended 
parents, therefore, must rely on legal 
professionals outside of their home state and 
must submit themselves to the law of a foreign 
state’s jurisdiction. The cost and time of 
travelling to the state where the child will be 
born increases the financial burden imposed 
by the surrogacy process. Sadly, where the 
gestational carrier lives at a distance from 
New York, the intended parents may be 
unable to attend most of the gestational 
carrier’s doctor’s appointments and travelling 
challenges may even prevent them from being 
present for their child’s birth.

Another consequence of New York’s 
legal restriction is the burden it imposes on 
New York women wishing to assist another 
person to become a parent because they 
are prohibited from receiving a fee for their 
service. In this day and age, a state public 
policy designed to ‘protect woman’ from 
their personal decision to gestate a child 
for another person seems overly broad and 
unnecessarily paternalistic.

There is currently legislation pending 
before the New York Legislature (The Child 
Parent Security Act (CPSA)), which would 
allow New Yorkers to enter into enforceable 
and compensated surrogacy agreements. 
If the CPSA is enacted, it would allow New 
York intended parents to remain in New York 
and be securely recognised as the parents of 
their child at birth, without the need for an 
adoption. The act would also allow New York 
gestational carriers to receive a fee for their 
invaluable service. Rather than precluding a 
woman from making this reproductive choice, 
the CPSA includes safeguards to ensure that 
the gestational carrier’s choice is knowing 
and voluntary.

Since the CPSA is gender and marriage 
neutral, its protections apply to all intended 
parent(s) seeking to build their family 
through gestational surrogacy. The act 
does not apply to traditional surrogacy 
arrangements. The CPSA requires that any 
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agreement between intended parents and 
a gestational carrier be in writing and the 
parties must be represented by independent 
legal counsel. The agreement must define the 
intended parents who are then bound to be 
the legal parents to the child, regardless of 
the child’s ultimate health. The gestational 
carrier has the right to make all medical 
decisions regarding her body, even over 
the objections of the intended parents. 
The agreement can be approved prebirth, 
and an order of parentage can be issued 

immediately on birth. As a consequence, if 
the pending New York legislation is enacted 
into law, all parties entering into a gestational 
surrogacy arrangement that complies with 
the requirements of the act will be legally 
secure in their parental, or non-parental, 
relationships to the child. Most importantly, 
the children born as a result of New York 
surrogacy arrangements will have a secure 
legal relationship with their intended parents 
from birth. 

There has been a substantial increase in 
surrogacy cases in South Carolina over 
the last several years. The Family Court 

(the ‘court’)has consistently demonstrated 
receptivity to these cases, despite there being 
no specific statutory scheme endorsing 
surrogacy in South Carolina. As will be 
outlined below, the South Carolina appellate 
courts have created this favourable climate for 
surrogacy cases brought in South Carolina. 

 In In re Baby Doe (1987) 291 SC 389, 392, 
the Court confirmed that ‘courts… have 
assigned the paternal responsibility to the 
husband based on conduct evidencing his 
consent to artificial insemination’. Although 
this case involved artificial insemination 
instead of in vitro fertilization, the Court 
examined the conduct and intent of 
the father, not just his genetics, when 
determining that he had consented to a 
procedure that resulted in the birth of a 
child. As a result, the Court determined that 
he was the child’s parent, thus recognising 
the concept of intent-based parentage. It is 
this endorsement of intent-based parentage 
that serves as the foundation for gestational 
surrogacy in South Carolina. 

A more recent appellant decision implied 
the legitimacy of gestation surrogacy 
arrangements. In Mid-South Insurance Co, 
Plaintiff, v John Doe, Jane Doe, Frank Roe, Mary 
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Roe, and Celtic Insurance Co, Defendants (2003) 
274 F Supp 2d 757, 17, the Court looked 
at the parties’ stipulation in a gestational 
surrogacy arrangement and determined that 
the carrier’s husband’s presumption that he 
was the natural father was rebutted by the 
stipulation of the parties. In addition, the 
Court took into consideration that courts in 
other jurisdictions had repeatedly held that 
a child birthed by a gestational carrier is the 
‘child’ of the intended parents (ibid at 15). 

The South Carolina statutory scheme, as 
well as accepted practice in the Family Court, 
welcomes single parent cases as well as same-
sex parentage cases. Also, the South Carolina 
Department of Health and Environmental 
Control (vital statistics) will respect a South 
Carolina pre-birth order of parentage; 
vital statistics will not, however, uniformly 
accept parentage orders issued from other 
jurisdictions. 

Traditional surrogacy arrangements 
(where the surrogate is the genetic mother 
of the child) pose substantial legal risks 
in comparison to gestational surrogacy 
arrangements. While compassionate 
arrangements may be appropriate, receiving 
any amount of compensation may subject 
all parties to criminal liability (see S C Code 
Section 16-3-1060)
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Virginia’s statute on the ‘Status of 
Children of Assisted Conception’ is 
located at Virginia Code, section 20-

156 et seq. In addition, Virginia’s Parentage 
Act, ‘Proceedings to Determine Parentage’, 
found at Virginia Code, section 20-49.1 et 
seq also may be used in assisted reproductive 
technology (ART) arrangements. 

Use of donor egg or sperm

Donor gametes may be used in Virginia 
in surrogacy and gestational carrier 
arrangements. Under Virginia Code, 
section 20-156, ‘donor’ is defined to mean 
‘an individual, other than a surrogate, 
who contributes the sperm or egg used in 
assisted conception’. And, under Virginia 
Code, section 20-158, ‘[A] donor is not the 
parent of a child conceived through assisted 
conception, unless the donor is the husband 
of the gestational mother.’

Use of surrogates or gestational carriers in 
Virginia by married couples where at least 
one is a genetic parent

Virginia’s Status of Children of Assisted 
Conception statute, as written, requires 
that the intended parents be a married 
heterosexual couple. However, the 
Department of Vital Records and Attorney 
General’s office have indicated that they will 
recognise married same-sex couples as well, 
despite the exact wording of the statute. The 
statute permits both true surrogacy (surrogate 
uses her own egg) as well as gestational 
surrogacy (carrier does not use her own egg). 
At least one of the intended parents must be 
related to the child. Under the statute, the 
gestational carrier’s compensation is limited 
to medical and ancillary expenses (including 
‘reasonable costs for housing and other living 
expenses attributable to the pregnancy’). 

This means that lost wages are not expressly 
permitted and, instead, a supplemental living 
allowance may be reimbursed based on living 
expenses if the carrier is not able to work.

There are two routes under the statute: 
the non-court approved route and the court 
approved route.

The non-court approved route

Under the non-court approved route, the 
contract does not need to be approved by 
the court and, after the birth, there is an 
administrative process by which the consent 
and birth certificate amendment documents 
are filed directly with the Department of 
Vital Records and no court intervention 
is required. The intended parents and the 
husband of the surrogate or gestational 
carrier can sign the paperwork immediately 
after the birth. However, the surrogate or 
gestational carrier cannot sign the necessary 
consent paperwork until three days after the 
birth. All parties must sign and submit the 
paperwork by at least 180 days after the birth. 

The court approved route

The intended parents can opt for prior court 
approval of the contract, but this route is 
rarely chosen for the following reasons: it 
requires that home studies be completed 
on all the parties, that a guardian ad litem be 
appointed to represent the child (that has yet 
to be conceived), that the contract be in final 
form and that a court hearing be held – all 
before any medical procedures take place. 
Consequently, almost all intended parents 
decide to bypass such a lengthy and expensive 
process and opt, instead, for the non-court 
approved contract procedure.

Special advice for same-sex couples

To better secure parentage, it is still 
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recommended that same-sex couples get 
a court order, even if they can use the 
administrative birth certificate amendment 
process, because a birth certificate can still 
be challenged. Such orders can be obtained 
using the Parentage Act, often in conjunction 
with step-parent adoption.

Intended parents using a genetic carrier 
where neither intended parent is a genetic 
parent

Intended parents can use a gestational carrier 
in Virginia with donor egg and sperm, or 
a donated embryo; however, they will have 
to complete an adoption in order to secure 
parentage.

Single intended parents using a surrogate 
or gestational carrier

There is no prohibition in Virginia on single 
parents using a surrogate or carrier but it also 
is not expressly provided for by statute. So, as 
a matter of practice, a single person can use 
a carrier or surrogate. If a single intended 
mother uses her own egg and donor sperm, 
then she can obtain an order of parentage 

under the Parentage Act. If she does not 
use her own egg then she must complete an 
adoption. A single father must complete a 
single parent adoption. Alternatively, it may 
be possible to obtain an order of parentage 
(if he is the genetic father) with an order of 
non-parentage as to the carrier (if a donor 
egg was used). However, this latter procedure 
is an evolving field.

Pre-birth parentage orders

Traditional pre-birth orders are not available 
in Virginia. Virginia’s statute on the ‘Status 
of Assisted Conception’ does not provide 
for a pre-birth parentage order as can be 
obtained in other states. Instead, Virginia has 
the aforementioned court-approved contract 
process prior to conception that is rarely used 
and which requires that the intended parents 
go back to court within seven days after the 
birth to obtain a subsequent court order. 

If a party lives in another state and can 
obtain a pre-birth order from another state 
and the child is born in Virginia, then it 
is possible for the pre-birth order to be 
domesticated and given full faith and credit 
by order entered by a Virginia court.


