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TITTABHAA CTAThA

IIpouecyajibHi 0c00JIMBOCTI BUKOPHCTAHHS BUCHOBKY €KCIIepTa B rajy3i mpaBa cyaiamu

Ykpainu

3BHYHOIO MPAKTUKOIO I OKPEMHX Cy0'€KTiB MiIIPHEMHUAIBKOT TisTIBHOCTI YKpalHU y IPABOBITHOCHHAX 3 IHO3EMHHM €JIEMEHTOM €

BHUKOPHUCTAHHS aBTOHOMIi BOJII CTOPIH Ta IiANOPSIKYBaHHS JOTOBOPIB IHO3EMHOMY, 3/1€01JIBIIOTO aHTIHCHKOMY, TPABY.

BinnoBigHO, MATaHHS TIACHOCTI (HEMIHCHOCTI), TIiyMaueHHs, yKIaIeHHs, IPUIMHCHHS TaKUX JOTOBOPIB BPETYIbOBYIOTh BiIMOBIIHO
JI0 3araJbHUX NPUHIUIIB 1HO3EMHOTO (AHIMIKMCHKOTO) MpaBa, AOKTPUHU Ta NpPaBOBUX NpeleneHriB (case law), ski #

BUKOPHCTOBYBATUMYTb ITi/T YaC apryMeHTallii II03MIii CTOPIiH y pa3i BHHUKHEHHsI CIIOPY MO0 TaKOTO JOTOBOPY.

3'sicyBaHHS 3MICTy aHDJIIMCHKOTO MpaBa He Oyje BHKIMKOM YW MPOOJEMOIO, SKIO CIHip PO3MIAAaTHMYTh B aHIIIHCHKOMY CYII YH
ap6Oitpaxi B JlonnoHi. [IpoTe BUHHMKAIOTH CUTyalii, KOIU IEpex CyIoM YKpaiHU IIOCTa€ 3aBHAHHA 3'CYBAaTH 3MICT aHINIIHCHKOTO

IpaBa i 3aCTOCYBATH JI0 CIIOPY MK CTOPOHAMH, SIKi BiH PO3TJISIAE.

VY TakoMy BHIIAIKy CTOPOHH HAQJUICHI IPaBOM HaJaTH BHCHOBOK EKCIIEpTa B Tajly3i iHO3€MHOTO IpaBa, SKHH i  JIOIIOMOXKE

YKpaiHCBKOMY CyIy BCTAaHOBHTH 3MICT IIPaBa, 0 3aCTOCOBYETHCS A0 BITHOCHH MiXK CTOPOHAMH, Ta BUPILIUTH CIIIp.
1. HopmaTHBHIi HmiicTaBu /1Sl BUKOPHCTAHHSI BUCHOBKY eKCIIepTa B rajysi npasa

3akoH Ykpainu "[Ipo Mi>kHapoaHE MpUBaTHE MPaBO'" BCTAHOBIIIOE, IO CYA MiJ Yac 3aCTOCYBAHHS IIPAaBa IHO3EMHOI IEPKABH  3'SICOBYE

3MiCT HOTO HOPM 3TiHO 3 TX O(II[IHAM TIIyMa4eHHSIM, IPAKTHUKOIO 3aCTOCYBAHHS Ta JOKTPUHOIO Y BiIMOBITHIM 1HO3EMHIH epKaBi.

OpHEM i3 CIIOCOOIB YCTAHOBJICHHS 3MICTy TAaKUX HOPM € 3ay4CHHsI eKCIIepTa 3 IUTaHb IpaBa. BoqHOYAC CTOPOHU MOXKYTH CIIPHATH

CyAy B yCTaHOBJIEHHI 3MiCTy IIpaBa MUISIXOM IIOJaHHS BIAMIOBIJHUX BICHOBKIB €KCIEPTA.

TaxkuM 4MHOM, YCTAaHOBJIEHHS 3MiCTy HOPM IIPaBa € 000B'A3KOM CYAy, SIKHIf PO3TJIAIAE CIOPaBy, B CHIIYy 3aKOHY Ta 3AIMCHIOETBCS ex
officio, ToIl SIK Y9aCHHKH CIPAaBH, SIKi 3alliKaBJICHI B 3aCTOCYBaHHI CyIIOM HOpPM IIpaBa BiAMOBIJHOI iHO3EMHOI JEp:KaBH, MAIOTh
NMPAaBO CIPHATH CyIy B YXKHUTTi 3aX0/(iB [I0JI0 BCTAHOBJICHHS 3MiCTy HOPM iHO3€MHOTO IIpaBa IUISXOM HOAAHHSA 0 CyLy MOKYyMEHTIB,
IO MiATBEPUKYIOTH 3MICT TaKMX HOPM, Ha sSIKi BOHU MOCHIIAIOTHCS Ha OOIPYHTYBAaHHS CBOiX BHMOT a00 3amepedeHb (mocraHoBa BII
BC Bix 16.11.2021 p. y crpasi Ne 904/2104/19).

BaxnuBo 3a3HauMTH, IO BHCHOBOK EKCIIEpTa 3 NHTaHb IIPaBa MOXE CTOCYBATHCA BHKIIOYHO MABOX Kareropii muramb: (1)

3aCTOCYBaHHS aHAJIOTI] 3aKOHY, aHAJIOTIi IpaBa Ta (2) 3'ICyBaHH: 3MICTy HOPM 1HO3E€MHOTO IpaBa.
2. BucnoBku Besnuxkoi [Ianatu BC i3 nuTaHb BUKOPUCTAHHSI BUCHOBKY €KCIIEPTa B rajy3i npaBa

PeBouttoniiHOI0 711 BCTAHOBJICHHS IOPSIIKY BHKOPUCTaHHS BHCHOBKY €KCIIEpTa 3 NHTAaHb NpaBa Cy[JaMH YKpaiHM € IOCTaHOBA
Bemukoi [Mamatu BC Big 16.11.2021 p. y copasi Ne 904/2104/19, mo crocyBanmacs BCTaHOBICHHS HEIIMCHOCTI JOTOBOPY IMOPYKH 32

MpaBoM AHTJIT Ta YebCy.
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V miii moctanoBi Benuka [Manara BigcTynuia BijJ ISSKUX MOIEPEIHIX MPABOBHUX MO3MIIIN Y MOIIOHUX CIpaBax i BU3HAYMIIA TaKe:
— YCTAHOBJICHHS CY/IOM 3MIiCTy HOPM iHO3EMHOTO TIpaBa € 000B'SI3KOM Cy/Iy (& HE CTOPOHH CIIPaBH), sIKE 3AIHCHIOE Cy ex officio;

— BHCHOBOK €KCIepTa € JIOMYCTHMHM CIIOCOOOM 3100yTTs cynoM iHpopmarii Mpo iHO3eMHI HOPMH, SIKi 3aCTOCOBYIOTH JIO
IIPaBOBITHOCHH 3 IHO3EMHUM €JIeMEHTOM (IIOTIePEIHS MO3MILis CYAiB KacallifHOT IHCTaHIIi1 OJIsraia B TOMY, [0 BCTAHOBIECHHS 3MiCTY

npaBa AHIIIT Ta Yenbcy MOXKIIMBE TUTBKH 3 JDKEpera IpaBa, SKAM, Ha TyMKY CYIJiB, OyB BUKJIFOYHO HOPMaTHBHO-TIPABOBH aKT).

OxpiM I1pOTO, [IKAaBUM € TaKOX Te, o Benuka [lanara B MOCTaHOBI BiiiIuIa BiJ MO3MUIIT MPO HEHAIC)KHICTh BUCHOBKY €KCIepTa B
ramy3i iH03eMHOTO IIpaBa SIK JOKa3y B CIPaBi HAa MiATBEPKEHHS 3MiCTy HOPM iHO3€MHOTO IIpaBa. BiKpUTHM 3aUIIA€TECS  MHTaHHS

y3ropkeHHs miei mosumii 3i crarrero 109 I'TIK Vkpainu, sika BU3Hayae, 0 BUCHOBOK €KCIIEpPTa B Taly3i paBa He € JOKa30M.
3. [IpakTu4Hi mopaau, siKi 10MOMOKYTh y IPOLeAYPi 00paHHS eKCIepTa Ta MiATOTOBKH BHCHOBKY €KCIEPTa B rajy3i mpaBa

AHaJ’IiSyIO‘II/I CYAOBY IIPAKTHUKY, MOXHa IMOMITHTH TaKi IMMTaHHA, SIK1 CTOCYIOTBHCA HiZlFOTOBKI/I Y TI0TaHHS BHCHOBKY CKCIIEpTa 3 ITHUTaHb

IpaBa B CyJ, SKi MU JOKIaTHO PO3TITHEMO HAi.
LIJo0o ocobu excnepma 6 zanysi npasa

OOfuparoun excrepTa, SKHH 3IMCHIOBaTHME MIATOTOBKY BHCHOBKY B Traiy3li iHO3€MHOTO IIpaBa, BapTO NaM'ATaTH BUMOTH

MPOIIECYaJbHIX KOJEKCIB, 0 eKCIIEPT NOBUHEH MAaTH HAYKOBUH CTYIIHB 1 OyTH BU3HAHUM (haxiBLeM y raiysi mpasa.

[pote sikoro 6 0HO3HAYHOKO HE Oyila BUMOTa MPOLECYaJbHIX KOJIEKCIB, aHATI3YFOUH CYIOBY MPAKTHKY, TOXOANMO BHCHOBKY, IO

BHMOTA IIOI0 HAYKOBOTO CTYIICHS HE 3aBXKIX 3aCTOCOBYETHCS, KOIU HIETHCS PO 3ayUCHHS iHO3EMHOTO (haxiBIIs.

3okpema, y cripaBax Ne 904/2104/19 Ta Ne 910/105442/18 cTopoHU 3aTydmiy aHINIIHCHKAX KOPOJIBCHKUX aJBOKATiB  (OapucTepiB)
nana Jxona Mauemra (Mr. John Machell KC) ta mana 'as BiexByma (Mr. Andrew Guy Blackwood KC), ski 32  myOmidHO
JIOCTYITHOIO iH()OPMAIIi€}0 HE MAlOTh HAYKOBOTO CTYMEHS, aje € KOPOJIiBChKUMH a/BOKaTAMHU Ta BU3HAHNMHU €KCIEPTaMH 3  IIHTaHb

aHnIiiicbkoro npaea. BepxoBHuii Cyx y3sB IXHI BUCHOBKH JI0 YBard ITijl 9ac NPUHHATTS PIilICHHs y CIIpaBax.

3BOPOTHOIO BUSIBHIIACS cHTyarlist y cpaBi Ne 911/231/22, B skiii K eKcHepTa B Taiy3l aHIJIIHCHKOTO KOPIIOPATHBHOTO — IpaBa
3aMyuniay KaHOWAaTa IOpUAMYHUX Hayk XomeHko M. M. 3okpema, KacamiifHuii rocrmogapChbKuii cyn y CBOilf IIOCTaHOBI  BiA
11.03.2024 p. y3sB 10 yBark BHCHOBOK €KCIIEpTa, 3a3HAYMBINM, IO B CyAy BIJICYTHI MiJCTaBU CTABUTH MiJ CyMHIB KOMIICTCHIIIO

€KCIIepTa B TaTy3i IIpaBa, IKUH € KaHIUIATOM IOPUANYHIX HayK.

Bomnouac cymni O. Kibenko ta I'. BpoHChka BHKIAamM cBOi OKpeMi MyMKH IIOAO I[OTO mMUTaHHSA. 3okpema, cyansd O.  Kiberko
BKa3aja, II0 EKCHEepT 3 NUTaHb MpaBa J>KOJHAM YMHOM HE MiJTBEpAMB CBOIO CIEIIaNi3allil0 B MHTAHHAX OPHTAHCHKOTO
KOPHOPAaTHBHOTO MpaBa, Ta IOCTABIJIA MiJ CyMHIB MiJICTABH BBAXKaTH HOTO €KCHEPTOM Y Iiif ramysi, 3a3HaYMBIIN, IO 3a3BHYAN TaKi
BUCHOBKHM TOTYIOTh NIPaBHUKH CaMe Ti€l KpaiHW, NpaBO SIKOI MiJJIATa€E 3aCTOCYBAaHHIO, OCOOJIMBO SIKIIO II€ CTOCYEThCS  KpaiH
3aranpHOrO (TIPEHeJeHTHOro) mpaBa. 3i cBoro Ooky cymasd I. BpoHcbka Bkazama Ha HEOOXITHICTH 3BEpHEHHS 10

HaykoBo-KOHCYJIBTATUBHOI paau ipu BepxoBHomy Cyii.

Takum 4yuHOM, 00Mparo4Yn 0co0y eKchmepTa B raiysi IpaBa, BapTo OpaTH IO yBard OOWJBI BHMOTH MPOIECYAJIbHUX KOICKCIB M
00HMpaTé By3bKOCHENiali30BAaHIX EKCIEPTiB, SKi BOJIOJIIOTh HAYKOBUM CTYIEHEM Ta € BH3HAHMMH (haxiBISMH B KOHKPETHINl Taysi

1HO3EMHOTO TIpaBa.
1I]000 nopsaoKy nooanHsa 6UCHOBKY eKCnepma 6 2auy3i npaea 6 cyo

Bapro mam'siTaTi TIpo BUMOTY IPOIIECYaJbHUX KOAEKCIB, IO PIIICHHS MPO JOIYCK A0 yJacTi B CIPaBi eKCIIepTa 3 MATaHb IpaBa |

JIOTy4eHHs HOr0 BUCHOBKY 1O MaTepialiB CIIPaBU YXBAJIOE Cy.

BinmoBinHo, MOJaHHS BHCHOBKY €KCIEpTa B raiy3i IpaBa BapTO CYIPOBODKYBAaTH KJIOHMOTAHHSM IIPO NPHEAHAHHS BHCHOBKY 1O

MaTepialliB CIpaBH, SK 11e 0yJ10, Hanpukiay, y ciupaBax Ne 904/2104/19 ta Ne 911/231/22.
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SIKI10 Take KJIOMOTaHHS He 6y,£[€ moJAaHo, Cya MOXKE BI/IpiH.II/ITI/I, 1o BiH HE po3riigaaB IMTaHHA 3aJTy4YCHHA 0Cco0H SIK CKCIICPTa B ranysi

IpaBa i He BUPINlyBaB MUTAHHS JOJIy9€HHS BUHCHOBKY €KCIIepPTa 10 MaTepialiB CIpPaBH.

3okpema, y cripasi Ne 757/7499/17-11 cyn Haronocus, [0 HAasBHICTh y MaTepialax CIPaBU BUCHOBKY, IIOAHOTO CTOPOHOIO — ITO3MBAva,

HE CBIIYHTb, 1[0 TAKUI BUCHOBOK CY/I JTOJIYYHUB J0 MaTEPialiB CIIPaBH, OCKUIBKU TaKe PillleHHs He yxBamoBaB Bepxosuuit Cyn.

Came TOMY PEKOMCHAYEMO CYIIPOBOIKYBATH ITIOJaHHSA BUCHOBKY CKCIICPTA 3 IMUTAHb IIpaBa BiIlHOBiI[HI/IM KJIOIIOTAaHHAM Ta OTpUMATH

pilIeHHS Cymy PO AOIyYeHHS BUCHOBKY E€KCIIEpTa B raily3i IpaBa 0 MaTepialliB CIPaBH.
o000 o6cazy 6ucHogKy ekcnepma 6 2any3i npaea i NUMans, AKi 6UCEIMIEHO 6 HbOMY

Branoro mpakTukoro Oy/e miAroToBKa JOKJIAAHOTO i TOBHOTO BUCHOBKY, Y SIKOMY aHaJIi3 MUTaHb 3AIMCHEHO LiTICHO, i3  MOCHIAHHSM
SIK HA HOPMATHBHO-TIPABOBI aKTH, TaK 1 HA TOKTPUHY i CYIOBY MPAKTUKY MO0 MHUTaHb, SIKi € IPEAMETOM aHaJli3y B MEXKaX BHUCHOBKY

€KCIIepTa, a TAKOXK i3 T0JJaBaHHAM yCiX YKa3aHUX JDKEpell Y JOAATKaX 10 BUCHOBKY.

He icHye 0OMexeHb 00 MOJAHHS TLIFKU OJHOTO BUCHOBKY €KCIIEpPTa B MeKax OJHi€l cripaBu. 30KpeMa, y cpaBax Ne  904/2104/19
Tta Ne 911/231/22 Oymno TMOJaHO MO JBa BHCHOBKH CKCIIEpTa B Tajly3i MpaBa, OCKIJIbKHM IEPIIi BUCHOBKH HEIOCTAaTHHO IOBHO

PO3KpHBaNN MATAHHS 3MiCTY HOPM iHO3€MHOTO IIPaBa.

BoxHouac BapTo mam'statu mpo oOmekeHHs, ycraHoBieHi crarrero 108 I'TIK VkpaiHw, o0 BUCHOBOK HE MOXKE MICTUTH  OLIHKH
JIOKa3iB, YKa3iBOK MPO JTOCTOBIPHICTh Y HEOCTOBIPHICTH TOTO UM 1HIIOTO IOKa3y, PO MEPEBArk OJHUX JOKAa3iB HAJ| IHIUMH, TIPO TE,

sSIKE PIIICHHS Mae OyTH NPUIHATO 32 pe3yIIbTaTaMHU PO3TILILY CIPABH.

ITiocymosyiouu, Ha2o10CUMO HA MOMY, WO NIO20MOBKA GUCHOBKY eKCNepma 3 NUMAhb Npasa MAae c60i 0COONUBOCHI, KL  HEMONCIUBO
nosuicmio emicmumu 'y gopmam yiei cmammi. Komanoa AGA Partners, 60100ilouu HeoOXiOHUM 00C8I0OM i 3HAHHAMU — MA
CRIBNPAYIoIOYU 3 MIJICHAPOOHUMU NAPMHEPAMU, PAOO OONOMOJICe 8 NIO20MOBYL eKCNEPMHUX BUCHOBKIB Y 2aly3i IHO3EMHO20 (30Kpemda

AHeNCbK020) NPAasa 3a 8i0NOGIOHUMU 3ANUMAMU.

Bacuiab Pagenbkuii,
OPHUCT
AGA Partners

Amnacracis llleBuyk,
IOpUCT
AGA Partners
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